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ABSTRACT 



This report from the United States Commission on Civil 
Rights focuses specifically on the efforts of the U.S. Department of Justice 
(DOJ) to enforce Title II, Subtitle A of the Americans with Disabilities Act, 
which prohibits discrimination based on disability by public entities such as 
state and local governments. The report evaluates DOJ's regulations and 
policies clarifying the language of the statute; processing of complaints of 
discrimination based on disability; litigation; and outreach, education, and 
technical assistance efforts related to the Act. The Commission finds that 
DOJ's implementation and enforcement program for the Americans with 
Disabilities Act is generally adequate, given its limited resources and 
extensive responsibilities. It finds that DOJ's greatest strength is its 
technical assistance and outreach and education program, which is extremely 
effective and praised widely by agency stakeholders. Another strength is 
DOJ's innovative use of alternative dispute resolution or mediation 
techniques to resolve complaints of discrimination. A general weakness of 
DOJ, however, is that it appears unresponsive to the concerns and priories of 
its stakeholders. To ensure that all stakeholders have a voice in DOJ's 
decision making, the Commission recommends that a formal mechanism be 
instituted to obtain input from interested parties. (Contains over 700 
references.) (CR) 
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Letter of Transmittal 



The President 

The President of the Senate 

The Speaker of the House of Representatives 

Sirs: 

The United States Commission on Civil Rights transmits this report, Helping State and Lo- 
cal Governments Comply with the ADA, pursuant to Public Law 103-419. The report, along 
with a companion report, Helping Employers Comply with the ADA (dealing with enforce- 
ment of title I of the ADA by the Equal Employment Opportunity Commission) reflects the 
Commission’s commitment to ensuring that Americans with disabilities are afforded equal 
opportunity and that the Nation’s civil rights laws prohibiting discrimination on the basis of 
disability are vigorously enforced. In accordance with this commitment, the Commission re- 
leases its first evaluation of the enforcement of the Americans with Disabilities Act, 8 years 
after enactment of the statute. 

This report focuses specifically on the efforts of the U.S. Department of Justice (DOJ) to en- 
force title II, subtitle A, of the Americans with Disabilities Act, which prohibits discrimina- 
tion based on disability by public entities such as State and local governments. The report 
evaluates DOJ’s regulations and policies clarifying the language of the statute; processing of 
complaints of discrimination based on disability; litigation; and outreach, education, and 
technical assistance efforts relating to the act. The report also assesses DOJ’s effectiveness in 
its role as coordinator of the Americans with Disabilities Act enforcement efforts of seven 
other designated Federal agencies. 

The Commission finds that DOJ’s implementation and enforcement program for the Ameri- 
cans with Disabilities Act is generally adequate, given its limited resources and extensive 
responsibilities. DOJ deserves positive recognition for several aspects of its Americans with 
Disabilities Act enforcement to date. Perhaps the greatest strength of DOJ’s Americans with 
Disabilities Act implementation and enforcement efforts is its technical assistance and out- 
reach and education program, which is extremely effective and praised widely by agency 
stakeholders. Another strength is DOJ’s innovative use of alternative dispute resolution or 
mediation techniques to resolve complaints of discrimination. For many cases, mediation re- 
sults in an expedited resolution of the case to the satisfaction of both parties, without the un- 
necessary use of resources for investigation or litigation. However, the Commission has iden- 
tified several ways in which DOJ could improve its enforcement of title II, subtitle A, of the 
Americans with Disabilities Act and offers specific findings and recommendations to increase 
DOJ’s effectiveness in carrying out its mission to enforce title II. 

A general weakness of DOJ’s Americans with Disabilities Act implementation and enforce- 
ment program is that it appears unresponsive to the concerns and priorities of its stakehold- 
ers, including individuals with disabilities, State and local government agencies, disability 
professionals, and disability experts. To ensure that all stakeholders have a voice in DOJ’s 
decisionmaking related to the Americans with Disabilities Act, the Commission recommends 
that the Disability Rights Section, the office responsible for the Americans with Disabilities 
Act, institute formal mechanisms to obtain input from interested parties, such as an Ameri- 
cans with Disabilities Act Advisory Board comprised of persons representative of the broad 
range of DOJ stakeholders. 
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Among important specific failings the Commission identified in DOJ’s title II, subtitle A, im- 
plementation and enforcement program is that DOJ does not develop and publish indepth 
policy guidance documents to clarify the meaning of the law and explain the reasoning be- 
hind the positions it takes in controversial areas. Instead, DOJ’s Americans with Disabilities 
Act policy development is limited to its enforcement and technical assistance activities, such 
as investigation of complaints and negotiation of settlement agreements, filing of amicus cu- 
riae briefs, and development and dissemination of technical assistance materials. The diver- 
gent rulings among Federal courts on title II issues reinforces the need for DOJ to develop 
and publish formal title II policy guidance. 

The Department of Justice is required by its regulations to investigate all charges of dis- 
crimination it receives under title II. The Commission found that DOJ does not have enough 
investigators to investigate all charges of discrimination received. Without additional inves- 
tigators, the length of time it takes for a complaint to be resolved and the possibility that the 
complaint may never be investigated are increased. 

The Commission also found that DOJ has not directed sufficient resources toward establishing 
le gal precedent that is binding on parties in subsequent cases. One significant obstacle has been 
that title II regulations require DOJ to attempt to negotiate a resolution to every complaint be- 
fore considering litigation. However, the past has shown a positive result from more litigation 
efforts by DOJ in many areas affecting larger numbers of people, such as clarifying curb cuts 
and eliminating improper mental health inquiries in professional licensing procedures. 

Finally, the Commission found that DOJ has not fulfilled its responsibility to monitor and 
coordinate the ADA enforcement activities of the Federal agencies designated to enforce the 
statute. DOJ has not assigned staff to that function. Interactions between DRS and the des- 
ignated Federal ADA agencies generally are informal and usually are initiated by the agen- 
cies when they believe they need assistance. Given that the designated agencies have not 
referred cases to DOJ in title II areas where it would be important for the Federal Govern- 
ment to engage in litigation to develop the law, it is evident that stronger leadership and co- 
ordination by DOJ is necessary. 

The report contains numerous other findings and recommendations to assist DOJ in en- 
hancing its enforcement of title II, subtitle A, of the Americans with Disabilities Act. Al- 
though DOJ can implement many of these recommendations within its existing budget, the 
major failings in the title II, subtitle A, enforcement effort, particularly the lack of investiga- 
tors to investigate complaints of discrimination, cannot be rectified until DOJ receives addi- 
tional resources for enforcing the Americans with Disabilities Act. The Commission calls 
upon Congress to provide the resources needed for DOJ to carry out the full range of its re- 
sponsibilities under the Americans with Disabilities Act. 

The goals of the Americans with Disabilities Act — equality of opportunity, full participation, 
independent living, and economic self-sufficiency — are truly important. If achieved, they will 
enable all Americans with disabilities to realize the full measure of their potential and hu- 
man dignity. A renewed national commitment to vigorous enforcement of the Americans with 
Disabilities Act is crucial to the achievement of these goals. 



Respectfully, 

For the Commissioners, 




Chairperson 
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I Introduction 



On July 26, 1990, 26 years after the passage 
of the Civil Rights Act of 1964, 1 President Bush 
signed the Americans with Disabilities Act 
(ADA) into law. 2 With the enactment of this law, 
Congress provided a panoply of Federal civil 
rights protections for persons with disabilities. 
The law seeks to ensure for people with disabili- 
ties such rights as equal opportunity in education 
and employment; full accessibility to public ac- 
commodations, telecommunications, and health 
insurance; and a total commitment by Federal, 
State, and local governments to supporting the 
rights of individuals with disabilities. 

The statement of findings for the ADA is 
compelling. Congress found that 43 million 
Americans had physical or mental disabilities 
and described in direct, powerful language the 
widespread discrimination faced by people with 
disabilities throughout our history. 3 Congress 
found that individuals with disabilities faced 
discrimination “in such critical areas as em- 
ployment, housing, public accommodations, edu- 
cation, transportation, communication, recrea- 
tion, institutionalization, health services, voting, 
and access to public services” 4 and that the dis- 
crimination took various forms, including 
“outright intentional exclusion, the discrimina- 
tory effects of architectural, transportation, and 
communication barriers, overprotective rules 



1 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 28 
U.S.C. § 1447, 42 U.S.C. §§ 1971, 1975a-1975d, 2000a to 
2000h-6 (1994)). 

2 Pub. L. No. 101-336, 104 Stat. 327 (codified as amended at 
42 U.S.C. §§ 12101-12213 (1994). 

3 42 U.S.C. § 12101(a) (1994). 

4 Id. § 12101(a)(3). 



and policies, failure to make modifications to 
existing facilities and practices, exclusionary 
qualification standards and criteria, segregation, 
and relegation to lesser services, programs, ac- 
tivities, benefits, jobs, or other opportunities.” 5 
Congress noted that “historically, society has 
tended to isolate and segregate individuals with 
disabilities,” 6 that individuals with disabilities 
“occupy an inferior status in our society and are 
severely disadvantaged socially, vocationally, eco- 
nomically, and educationally” 7 and finally that: 

individuals with disabilities are a discrete and insular 
minority who have been faced with restrictions and 
limitations, subjected to a history of purposeful un- 
equal treatment, and relegated to a position of politi- 
cal powerlessness in our society, based on characteris- 
tics that are beyond the control of such individuals 
and resulting from stereotypic assumptions not truly 
indicative of the individual ability of such individuals 
to participate in, and contribute to, society. 8 

Furthermore, individuals with disabilities, unlike 
others experiencing discrimination, often had “no 
legal recourse to redress such discrimination.” 9 
Congress stated that “the Nations proper 
goals regarding individuals with disabilities are 
to assure equality of opportunity, full participa- 
tion, independent living, and economic self- 
sufficiency” 10 and that ongoing discrimination 



5 /d. § 12101(a)(5). 
e/d. § 12101(a)(2). 
7 /d. § 12101(a)(6). 
s Id. § 12101(a)(7). 
9/d. § 12101(a)(4). 
10 Id. § 12101(a)(8). 



1 



o 

ERIC 



11 



against individuals with disabilities prevented 
the accomplishment of these goals: 

[T]he continuing existence of unfair and unnecessary 
discrimination and prejudice denies people with dis- 
abilities the opportunity to compete on an equal basis 
and to pursue those opportunities for which our free 
society is justifiably famous, and costs the United 
States billions of dollars in unnecessary expenses 
resulting from dependency and nonproductivity. 11 

To eliminate this invidious discrimination, 
Congress stated that it is the purpose of the ADA: 

(1) to provide a clear and comprehensive national 
mandate for the elimination of discrimination against 
individuals with disabilities; 

(2) to provide clear, strong, consistent, enforceable 
standards addressing discrimination against indi- 
viduals with disabilities; 

(3) to ensure that the Federal Government plays a 
central role in enforcing the standards established in 
this chapter on behalf of individuals with disabilities; 
and 

(4) to invoke the sweep of congressional authority, 
including the power to enforce the fourteenth 
amendment and to regulate commerce, in order to 
address the major areas of discrimination faced 
day-to-day by people with disabilities. 12 

To meet the goal of a universal ban on dis- 
crimination against persons with disabilities, 
Congress created four separate titles in the act 
to prohibit the discrimination enumerated in the 
act’s findings. Title I of the act bans discrimina- 
tion against persons with disabilities in em- 
ployment . 13 Title II prohibits discrimination by 
State and local governments and requires that 
they ensure all activities, programs, and public 
transportation services they provide are accessi- 
ble to persons with disabilities . 14 Title III pro- 
vides for nondiscrimination against persons with 
disabilities in public accommodations and cer- 
tain public transportation services provided by 
private entities . 15 Title IV of the act bans dis- 



1 1 Id. § 12101(a)(9). 

12 Id. § 12101 (b) ( 1 )- (4) . 

13 Pub. L. No. 101-336, title I, §§ 101-108, 104 Stat. 330, 330- 
37 (codified at 42 U.S.C. §§ 12111-12117 (1994)). 

14 Id., title II, §§ 201-246, 104 Stat. 337, 337-53 (42 U.S.C. §§ 
12131-12165 (1994)). 

15 Id., title III, §§ 301-310, 104 Stat. 353, 353-65 (42 U.S.C. 
§§ 12181-12189(1994)). 



crimination in telecommunications . 16 A fifth title 
contains miscellaneous provisions clarifying 
ADA’s relationship to other laws and addressing 
such issues as health insurance . 17 

The Americans with Disabilities Act defines an 
individual with a disability as a person who has: 

(A) a physical or mental impairment that substan- 
tially limits one or more of the major life activities of 
such individual; 

(B) a record of such an impairment; or 

(C) being regarded as having such an impairment. 18 

The basic nondiscrimination provision of title 
II, subtitle A, states: 

Subject to the provisions of this subchapter, no quali- 
fied individual with a disability shall, by reason of 
such disability, be excluded from participation in or 
be denied the benefits of the services, programs, or 
activities of a public entity, or be subjected to dis- 
crimination by any such entity. 19 

Thus, title II, subtitle A, limits its coverage to 
“qualified” individuals with disabilities. Subtitle A 
defines “qualified individual with a disability” as: 

an individual with a disability who, with or without 
reasonable modifications to rules, policies, or practices, 
the removal of architectural, communication, or trans- 
portation barriers, or the provision of auxiliary aids 
and services, meets the essential eligibility require- 
ments for the receipt of services or the participation in 
programs or activities provided by a public entity. 20 

Subtitle A defines “public entity” as: 

— (A) any State or local government; (B) any depart- 
ment, agency, special purpose district, or other in- 
strumentality of a State or States or local govern- 
ment; and (C) the National Railroad Passenger Cor- 
poration, and any commuter authority (as defined in 
section 502(8) of title 45). 21 



16 Id., title IV, §§ 401-402, 104 Stat. 366, 366-69 (47 U.S.C. 
§§ 225, 611 (1994)). 

17 Id., title V, §§ 501-514, 104 Stat. 369, 369-78 (42 U.S.C. §§ 
12201-12213 (1994)). 

18 42 U.S.C. § 12102(2)(a)-(c) (1994). 

19 Id. § 12132. 

20 Id. § 12131(2). 

21 Id. § 12l3l(l)(a)-(c). 
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Title II of the statute seeks to ensure that 
State and local governments provide equal access 
to their services to people with disabilities. 22 In 
May 1990, Rep. Don Edwards explained the pur- 
pose behind title II in this way: 

The ADA extends the protections of section 504 of the 
Rehabilitation Act, prohibiting discrimination in fed- 
erally funded programs, to all programs, activities 
and services of State or local governments, regardless 
of the receipt of Federal financial assistance. Section 
504 served as the first step toward breaking barriers 
that, for too long, kept persons with disabilities out of 
the American mainstream. ... By enacting title II, we 
cover those remaining government entities who were 
not covered in the past. 23 

As the ADA was being debated in Congress, the 
main issues on which Congress was divided with 
respect to title II were the extent to which the 
new law would encroach on traditionally held 
State and local prerogatives generally and the re- 
quirements for public transportation systems. For 
example, Senator Pryor of Utah expressed con- 
cern with respect to title II that “[t]his legislation 
basically preempts all State and local laws and 
regulations regarding access for the disabled.” 24 

Congress has charged various Federal agen- 
cies with implementing the ADA. The U.S. De- 
partment of Justice (DOJ) is the agency primar- 
ily responsible for subtitle A of title II. 25 Within 
DOJ, responsibility for enforcing title II, subtitle 
A, of the ADA largely falls to the Disability 
Rights Section of the Civil Rights Division. To 
obtain compliance with the ADA, DOJ uses im- 
plementing regulations, policy guidance, com- 
plaint investigations, mediation, settlement, and 
in some cases, litigation. 

In compliance with the congressional re- 
quirement to promulgate regulations consistent 
with the ADA and with the coordination regula- 
tions under 28 C.F.R. part 41, the U.S. Depart- 



22 42 U.S.C. §§ 12131-12161 (1994). 

23 1 35 Cong. REC. H2439 (daily ed. May 17, 1990) (state- 
ment of Rep. Edwards). 

24 135 CONG. REC. S10741 (daily ed. Sept. 7, 1989) (state- 
ment of Sen. Pryor). 

25 42 U.S.C. § 12134(a) (1994). subtitle B, entitled “Actions 
Applicable To Public Transportation Provided By Public 
Entities Considered Discriminatory,” 42 U.S.C. §§ 12141- 
12165 (1994), is under the regulatory authority of the U.S. 
Department of Transportation. 



ment of Justice issued its regulation imple- 
menting title II, subtitle A, on July 26, 1991. 26 
This regulation designates eight Federal agen- 
cies (including DOJ) to address complaints of 
discrimination under title II, subchapter A, with 
DOJ assuming an oversight and coordination 
role. The regulations state: 

The Assistant Attorney General shall coordinate the 
compliance activities of Federal agencies with respect 
to State and local government components, and shall 
provide policy guidance and interpretations to desig- 
nated agencies to ensure the consistent and effective 
implementation of the requirements of this part. 27 

The designated agencies are: U.S. Department of 
Agriculture, U.S. Department of Education, U.S. 
Department of Health and Human Services, U.S. 
Department of Housing and Urban Development, 
U.S. Department of Interior, U.S. Department of 
Justice, U.S. Department of Labor, and U.S. De- 
partment of Transportation. 28 Under the regula- 
tion, each of these agencies is tasked with investi- 
gating and resolving complaints. 29 In addition, the 
regulation states that DOJ may assign responsi- 
bility for the implementation of compliance proce- 
dures not assigned to specific designated agencies 
to other specific agencies. 30 If informal resolution 
efforts fail, a complaint may be referred to the 
DOJ for possible litigation. 31 

In the 6 years since the ADA went into effect, 
much has been said about overzealous enforce- 
ment of the ADA by the Equal Employment Op- 
portunity Commission and the Department of 
Justice. But other observers have told the Com- 
mission that they do not believe the two agencies 
have been sufficiently aggressive in enforcing the 
law, although they often give the agencies credit 
for trying. For instance, one individual told Com- 
mission staff that the basic perception in the dis- 
ability community is that there is no enforcement 



26 Nondiscrimination on the Basis of Disability in State and 
Local Government Services, 56 Fed. Reg. 35,694 (1991) 
(codified at 35 C.F.R. pt. 35 (1997)). 

27 28 C.F.R. § 35.190(a) (1997). 

28 Id. § 35.190(b)(l)-(8) (1997). 

29 Id. §§ 35,170-178(1997). 

Id. § 35.190(c) (1997). 

31 Id. § 35.174 (1997). 
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of the ADA. 32 A grantee of the National Institute 
on Disability and Rehabilitation Research 
(NIDRR) wrote, “The perception among people 
with disabilities and others in our region is that 
there is very little enforcement going on, yet we 
know that with the staffing available, there is a 
tremendous amount being accomplished. People 
are not seeing implementation at the community 
level. 5,33 Another NIDRR grantee wrote, 
“Basically, no federal agency with [ADA] enforce- 
ment responsibility is doing a great job” 34 

To date, the public debate over the impact and 
enforcement of the ADA has largely been carried 
out in the media. Sufficient time has elapsed, 
however, since passage of the ADA for a more dis- 
passionate and careful study of the ADA. There- 
fore, under its mandate to evaluate Federal civil 
rights enforcement, the Commission turns its at- 
tention to the ADA implementation and enforce- 
ment activities of the U.S. Equal Employment 
Opportunity Commission and the U.S. Depart- 
ment of Justice. In this report, the Commission 
examines how well the U.S. Department of Jus- 
tice is fulfilling its mandate to implement and en- 
force the ADA's nondiscrimination prohibitions in 
accessibility to State and local government serv- 
ices under title II, subtitle A, of the act. 35 A com- 
panion report evaluates the title I implementation 
and enforcement activities of the U.S. Equal Em- 
ployment Opportunity Commission. The reports 
evaluate each agency’s regulations and policy 
guidance, participation in litigation, processing of 
complaints, and provision of technical assis- 
tance. 36 



32 U.S. Commission on Civil Rights, Summary of National 
Institute on Disability and Rehabilitation Research (NIDRR), 
ADA Technical Assistance Program Project Directors’ Meet- 
ing, Arlington, VA, Feb. 24-25, 1998, p. 6. This opinion was 
expressed by an individual NIDRR grantee and does not re- 
flect NIDRR’s views on the effectiveness of ADA enforcement. 

33 NIDRR, ADA Project Directors’ responses, p. 2. 

34 Ibid., p. 5. 

35 The report does not include an evaluation of subtitle B of 
title II, which deals with discrimination in transportation, 
and it also does not include any of the other ADA titles. 

36 The report does not assess the role of State and local fair 
employment practices agencies in the enforcement of title I. 
The report also does not address the seven other designated 
Federal agencies having title II responsibilities in areas 
such as transportation, agriculture, and education, nor does 
it evaluate the Department of Justice’s oversight and coor- 
dination of the designated Federal agencies for title II. 



Eight years after passage of the Americans 
with Disabilities Act, many basic issues, such as 
who the act protects and what employers or other 
covered entities are required to do under the act, 
remain unresolved. In large measure, these issues 
arise out of inherent ambiguities in the language 
of the law that have not been resolved through 
the regulations or by the Federal courts. In addi- 
tion to these policy issues, concerns have arisen as 
to how effectively the agencies charged with en- 
forcing the ADA have processed charges of dis- 
crimination, and whether their technical assis- 
tance, outreach, and education have been success- 
ful in informing covered entities, the disability 
community, and the public at large as to rights 
and responsibilitiesunder the act. 

Some of the issues that have arisen specifi- 
cally with respect to the Department of Justice’s 
title II enforcement are: whether DOJ has devel- 
oped and published sufficient policy documents 
on title II; whether DOJ has an adequate formal 
or informal mechanism for disability advocacy 
groups to comment on the cases and issues DOJ 
addresses; whether DOJ has mediated com- 
plaints against State and local governments 
where a pattern or practice of discrimination 
exists, with the result that the personal situation 
of one individual with a disability is resolved but 
the overall discriminatory practice continues; 
whether DOJ has engaged sufficiently in litiga- 
tion to develop caselaw and put State and local 
government agencies on notice that they must 
comply with title II; whether DOJ coordinates 
adequately with State and local governments; 
and whether DOJ reviews State and local gov- 
ernment entities’ section 504 transition plans in 
relation to ADA compliance. Broader issues also 
exist, including whether the act has been suc- 
cessful in opening up opportunities for persons 
with disabilities and what has been the cost of 
compliance. 

In preparing this report, Commission staff 
did a literature review and sought information 
from the disability community, disability experts, 
and representatives of employers and State and 
local governments. Staff also analyzed and as- 
sessed numerous documents obtained from the 
Department of Justice, interviewed Department 
of Justice staff and officials, and analyzed com- 
plaint data from the agencies. 
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2 Overview of Enforcement of Title II 



Since 1973, State and local government pro- 
grams and activities that receive Federal financial 
assistance have been prohibited from discrimi- 
nating against individuals based on disability un- 
der section 504 of the Rehabilitation Act of 1973. 1 
Title II, subtitle A, of the Americans with Disabili- 
ties Act (ADA) 2 and its implementing regulations 3 
extend section 504’s nondiscrimination mandate 
to all actions of State and local government enti- 
ties, regardless of whether they receive Federal 
funding. 4 Thus, State and local government op- 
erations which do not receive Federal funds, such 
as courts, legislative bodies, and licensing activi- 



1 Pub. L. No. 93-112 § 504, 87 Stat. 355, 394 (codified as 
amended at 29 U.S.C. § 794 (1994)). Each Federal agency 
has its own set of regulations that apply section 504 to its 
programs. Typical 504 requirements include reasonable 
accommodations for employees with disabilities, program 
and building accessibility, and effective communication with 
people who have sensory disabilities. U.S. Department of 
Justice (DOJ), Civil Rights Division (CRD), A Guide to Dis - 
ability Rights Laws (May 1997), p. 13 (hereafter cited as 
DOJ/CRD, A Guide to Disability Rights Laws). 

2 42 U.S.C. §§ 12131-12134 (1994). Throughout this chapter, 
unless otherwise specified, the term “title II” is used as an 
abbreviation to refer to title II, subtitle A, of the ADA. While 
DOJ is responsible for title II, subtitle A, of the ADA, the 
U.S. Department of Transportation (DOT) handles enforce- 
ment provisions of title II, subtitle B, which prohibits dis- 
crimination in public transportation. See 42 U.S.C. §§ 
12,141-12165 (1994). DOT is charged with developing ADA 
regulations that specify requirements for transportation 
vehicles and facilities. See 42 U.S.C. §§ 12164-12165 (1994); 
DOJ, CRD, Title II Highlights , (undated), p. 1 (hereafter 
cited as Title II Highlights). 

3 28 C.F.R. §§ 35.101- 190 (1997). 

4 See 28 C.F.R. § 35.102 (1997); 28 C.F.R. pt. 35, app. A § 

35.102. 



ties, must meet the section 504 standards incor- 
porated into title II. 5 

The U.S. Department of Justice (DOJ) is the 
main Federal agency responsible for investigat- 
ing and enforcing ADA title II compliance by 
State and local governments. 6 Within DOJ, 
authority for ADA enforcement and administra- 
tion is delegated to the Civil Rights Division 
(CRD). CRD is charged with monitoring and re- 
vising regulations, investigating and resolving 
complaints of discrimination, enforcing compli- 
ance with the statute by State and local govern- 
ments, and coordinating the title II enforcement 
efforts of seven other Federal agencies. 7 Within 



5 DOJ, CRD, Disability Rights Section (DRS), The Americans 
with Disabilities Act: Title II Technical Assistance Manual 
Covering State and Local Government Programs and Serv - 
ices(1993), p. 1 (hereafter cited as DOJ/CRD, Title II Tech- 
nical Assistance Manual ); Arlene B. Mayerson, Americans 
with Disabilities Act Annotated: Legislative History, Regula- 
tions and Commentary , 2 vols. (Deerfield, IL: Clark Board- 
man Callaghan, 1997), vol. 2, § 202, at 20-21. 

6 DOJ coordinates the compliance activities of Federal agen- 
cies with respect to State and local government components 
and provides policy guidance and interpretations to these 
agencies to ensure the consistent and effective implementa- 
tion of title II. 28 C.F.R. § 35.190(a) (1997). DOJ also en- 
forces title II in more functional areas than the other seven 
federal agencies responsible for title II compliance by State 
and local governments. See id. § 35.190(b)(l)-(8). 

7 U.S. Commission on Civil Rights (USCCR), Funding Fed- 
eral Civil Rights Enforcement (1995), pp. 33-35 (hereafter 
cited as USCCR, Funding Federal Civil Rights Enforce- 
ment)', John Wodatch, Chief, DRS, CRD, DOJ, letter to Fre- 
derick D. Isler, Assistant Staff Director, Office of Civil 
Rights Evaluation (OCRE), USCCR, Feb. 6, 1998, attach- 
ment, “Subject: CRD Performance Plan as Mandated by 
GPRA — Response to Request for Documents No. 10” 
(hereafter cited as CRD Performance Plan as Mandated by 
GPRA); and John Wodatch et al., Chief, Disability Rights 
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the Civil Rights Division, the Disability Rights 
Section (DRS) handles these title II implementa- 
tion, enforcement, regulatory, coordination, and 
technical assistance responsibilities to address 
and prevent discrimination based on disability. 8 

Civil Rights Division 
Mission and Responsibilities 

Established in 1957, the Civil Rights Division 
of the Department of Justice is responsible for 
enforcing civil and criminal statutes, the Consti- 
tution, and Executive orders. 9 Although CRD ini- 
tially focused on voting and post-Civil War crimi- 
nal statutes, the Civil Rights Act of 1964 10 ex- 
panded its authority. 11 Under that act, CRD re- 
ceives, investigates, and litigates charges of dis- 
crimination in places of public accommodation, 
elementary through postsecondary schools, public 
facilities owned by State or local governments, 
programs or activities receiving Federal financial 
assistance, and employment. 12 In 1980, Executive 
Order 12250 13 expanded the authority of CRD. 
The order empowered CRD to: assist other Fed- 
eral agencies in developing standards and proce- 
dures for civil rights enforcement; initiate coop- 
erative programs among agencies, including the 
development of sample memoranda of under- 
standing to improve the coordination of laws cov- 
ered by the order; evaluate civil rights laws and 
regulations to improve their enforcement; and 



Section, Civil Rights Division, U.S. Department of Justice, 
interview, statement of Wodatch, Washington, D.C., Sept. 3, 
1997, pp. 2-3 (hereafter cited as DOJ September 1997 inter- 
view). 

8 CRD Performance Plan as Mandated by GPRA; John Wo- 
datch, Chief, DRS, CRD, DOJ, letter to Frederick D. Isler, 
Assistant Staff Director, OCRE, USCCR, Feb. 6, 1998, at- 
tachment, “Subject: Mission and Functions Statements — 
Response to Request for Documents No. 5,” p. 5.; DOJ Sep- 
tember 1997 interview, statement of Wodatch, pp. 2-3 ; and 
DOJ, CRD, Enforcing the ADA : A Status Report from the 
Department of Justice (January -March 1995), p. 3 (hereafter 
cited as DOJ/CRD, ADA Quarterly Status Report (January- 
March 1995)). 

9 USCCR, Funding Federal Civil Rights Enforcement, p. 23. 

10 28 U.S.C. §1447, 42 U.S.C. §§ 1971, 1975a-1975d, 2000a 
to 2000h-6 (1994). 

11 USCCR, Funding Federal Civil Rights Enforcement, p. 23. 

12 Ibid. 

13 Exec. Order No. 12250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-l note (1994). Exec. Order No. 12250 is 
explained below. 



develop guidelines for comprehensive employee 
training in civil rights enforcement. 14 During the 
1980s, the Civil Rights Division’s Coordination 
and Review Section was authorized by Executive 
Order 12250 of 1980 15 to coordinate the civil 
rights enforcement activities of other Federal 
agencies under title VI of the Civil Rights Act of 
1964 16 and title IX of the Education Amendments 
of 1972. 17 The Coordination and Review Section 
(a) assisted the other agencies in developing 
guidelines and regulations for civil rights en- 
forcement; (b) established procedures to govern 
agencies’ recordkeeping, reporting, and exchange 
of information; (c) fostered cooperation among 
Federal, State, and local agencies; (d) evaluated 



14 Exec. Order No. 12250, §§ 1-202 tol-207, 3 C.F.R 298 
(1981), reprinted in 42 U.S.C. § 2000d-l note (1988); 
USCCR, Funding Federal Civil Rights Enforcement, p. 26. 

15 Exec. Order No. 12250, 3 C.F.R. 298 (1981), reprinted in 
42 U.S.C. § 2000d-l note (1994). Executive Order 12250 
authorizes the Attorney General to review all “rules, regula- 
tions, and orders” of Federal agencies that implement and 
enforce title VI of the Civil Rights Act of 1964 and “identify 
those which are inadequate, unclear, or unnecessarily in- 
consistent.” Id. § 1-202. In addition to title VI, this order 
applies to title IX of the Education Amendments Act of 1972, 
section 504 of the Rehabilitation Act of 1973, and “any other 
provision of Federal statutory law which provides. . .that no 
person in the United States shall. . .be excluded from par- 
ticipation in, be denied the benefits of, or be subject to dis- 
crimination under any program or activity receiving Federal 
financial assistance.” Id. § l~201(a)-(d). 

Within DOJ, the Coordination and Review Section (CORS) is 
responsible for monitoring the title VI implementation and 
enforcement responsibilities, policies, and practices of Fed- 
eral agencies that have financial assistance programs. This 
oversight responsibility requires that CORS issue guidelines 
on securing voluntary compliance, initiating sanctions, and 
referring cases of noncompliance to DOJ. The CORS’ coordi- 
nators provide technical assistance to agencies to ensure 
uniform enforcement of title VI. See USCCR, Federal Title 
VI Enforcement to Ensure Nondiscrimination in Federally 
Assisted Programs (1996), pp. 48-49 (hereafter cited as Title 
VI Enforcement). In 1995, when the Civil Rights Division 
reorganized, enforcement responsibilities for section 504 
were transferred from CORS to the Disability Rights Sec- 
tion. See Teresa Wynn Roseborough, Deputy Assistant At- 
torney General, Office of Legal Counsel, Memorandum for 
Janet Reno re Proposed Reorganization of the Civil Rights 
Division, July 7, 1994, attachment, “Reprogramming Action 
FY 1994,” p. 2; DOJ/CRD, ADA Quarterly Status Report 
(January-March 1995), p. 5 and USCCR, Funding Federal 
Civil Rights Enforcement, p. 26. 

16 42 U.S.C. §§ 2000d to 2000d-4a (1994); USCCR, Funding 
Federal Civil Rights Enforcement, p. 26. 

17 20 U.S.C. §§ 1681-1688 (1994); USCCR, Funding Federal 
Civil Rights Enforcement, p. 26. 
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the civil rights laws to improve their enforcement; 
and (e) trained employees to enforce civil rights 
statutes more efficiently and effectively. 18 

In the early 1990s, with enactment of the 
ADA, 19 CRDs civil rights enforcement responsi- 
bilities again increased to encompass the ADA. 20 
Initially, CRDs Coordination and Review Sec- 
tion carried out ADA legislative, regulatory, and 
technical assistance activities. 21 Reorganizations 
within CRD have since transferred those re- 
sponsibilities from the Coordination and Review 
Section to the Disability Rights Section. In addi- 
tion, some ADA litigation activities are carried 
out by the Special Litigation Section. 

CRD enforces title II and III 22 compliance by 
80,000 State and local government entities and 6 
million private enterprises, respectively, that are 
covered by these two titles. 23 The four offices 



18 Exec. Order No. 12250, §§ 1-202 to 1-207, 3 C.F.R. 298 
(1981), reprinted in 42 U.S.C. § 2000d-l note (1994); 
USCCR, Funding Federal Civil Rights Enforcement , p. 26. 

19 42 U.S.C. §§ 12101-12213 (Supp. 1994). 

20 USCCR, Funding Federal Civil Rights Enforcement , pp. 33- 
35. Title III of the ADA is codified at 42 U.S.C. §§ 12181- 
12189 (1994). Title III prohibits discrimination based on dis- 
ability in public accommodations, commercial facilities, and 
other programs in private organizations, such as those that 
offer examinations and courses related to educational and 
occupational certification. Ibid; see also DOJ/CRD, “Title III 
Highlights”; USCCR, Funding Federal Civil Rights Enforce- 
ment , p. 25. The Equal Employment Opportunity Commission 
(EEOC) has significant enforcement responsibilities for title I 
of the ADA. See EEOC, “Policy Guidance: Provisions of the 
ADA.” Although the Civil Rights Division has investigative 
and enforcement responsibilities for title III of the ADA, this 
chapter focuses on title II, subtitle A, of the statute. 

21 USCCR, Title VI Enforcement , p. 62. 

22 Title III is not evaluated in this report. Toby Olson, Direc- 
tor, Region X of Northwest Disability Business Technical 
Assistance Center, states, "the evaluation of the ADA should 
be expanded to include implementation and enforcement of 
title III. Title III presents the most significant gap in re- 
sources for ADA enforcement. The Department of Justice is 
currently able to open investigations on only about forty 
percent of the title III complaints filed. In contrast, ninety 
percent of complaints filed under title II result in opened 
investigations. The shortage of attorneys knowledgeable in 
the provisions of this title along with the limitations on the 
remedies available through private law suits make it ex- 
tremely difficult to find attorneys willing to take on even the 
most meritorious Title III suits." 

23 USCCR, Funding Federal Civil Rights Enforcement , p. 25; 
John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Feb. 6, 
1998, attachment, "Subject: CRD Performance Plan as Man- 
dated by GPRA — Response to Request for Documents No. 



within CRD that receive, process, investigate, 
and resolve alleged violations of title II of the 
ADA are the Disability Rights, the Special Liti- 
gation, Voting, and Housing and Civil Enforce- 
ment Sections. 24 In addition, the Disability 
Rights Section has authority to enforce titles II 
and III and can initiate litigation (a) under title 
II after conducting its own administrative inves- 
tigations and issuing a letter of findings upon 
referral from designated Federal agencies that 
conduct title II investigations; 25 and (b) under 
title III, upon its own investigation and if there 
is reasonable cause to believe that “any person 
or group of persons” is engaged in a “pattern or 
practice” of discrimination or when it finds any 
person or group of persons has been discrimi- 
nated against and the alleged discrimination 
raises an issue of general public importance. 26 
DOJ also may intervene or participate as amicus 
curiae in litigation initiated by other parties. 27 

Organization, Budget, and Staff 

The Civil Rights Division is headed by the 
Assistant Attorney General for Civil Rights. 28 



10” (hereafter cited as CRD Performance Plan as Mandated 
by GPRA). Because of the growing backlog of title II cases 
under the ADA, DOJ has implemented several initiatives to 
assist CRD with its ADA investigative and enforcement en- 
deavors. See DOJ September 1997 interview, p. 3. For in- 
stance, some ADA duties are performed by all 94 of the DOJ’s 
U.S. attorneys' offices. Ibid. CRD delegates cases to the U.S. 
attorneys where policy is clear. See DOJ November 1997 in- 
terview, statement of Wodatch, p. 4. In particular, once CRD 
determined the ADA requirements for telephone emergency 
services, the U.S. attorneys became responsible for handling 
cases related to this matter. See DOJ September 1997 inter- 
view, pp. 3-4. In addition, most States are managing title III 
cases, although some have worked on title II cases regarding 
access to city halls. See DOJ November interview, p. 4. Simi- 
larly, DOJ is partnering with 26 States to issue and enforce 
policies concerning service animals. See DOJ September 1997 
interview, p. 4. 

24 USCCR, Funding Federal Civil Rights Enforcement , p. 25. 

25 28 C.F.R. §§ 35.174, 35.190(b)(6), 36.503 (1997); CRD Per- 
formance Plan as Mandated by GPRA; USCCR, Funding 
Federal Civil Rights Enforcement , pp. 25 and 34. 

26 42 U.S.C. §§ 12188(b)(1) (1994); CRD Performance Plan as 
Mandated by GPRA; USCCR, Funding Federal Civil Rights 
Enforcement , pp. 25, 34. 

27 See John Wodatch, Chief, DRS, CRD, DOJ, letter to Fre- 
derick D. Isler, Assistant Staff Director, OCRE, USCCR, 
July 17, 1998, Comments of the U.S. Department of Justice, 
p. 1 (hereafter cited as DOJ Comments, July 17, 1998). 

28 DOJ, CRD, Organization Chart (May 17, 1995). Any refer- 
ence in this chapter to an "Assistant Attorney General” re- 
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CRD is comprised of an Office of Redress Ad- 
ministration; an Administrative Management 
Section; Complaint Adjudication Office; and 10 
“subject matter” sections. Each is responsible for 
enforcing a range of civil and criminal statutes. 29 
These 10 sections are: . 

• Appellate Section 

• Coordination and Review Section 

• Criminal Section 

• Disability Rights Section 

• Educational Opportunities Section 

• Employment Litigation Section 

• Housing and Civil Enforcement Section 

• Special Litigation Section 

• Voting Section 

• Office of Special Counsel for Immigration- 
Related Unfair Employment Practices. 

Nine of the sections are headed by Section Chiefs 
who report to the Assistant Attorney General for 
Civil Rights. The Office of the Special Counsel is 
headed by the Special Counsel for Immigration- 
Related Unfair Employment Practices. 

To fund its additional compliance and en- 
forcement responsibilities under the ADA, CRD 
received increased annual appropriations 
throughout most of the 1990s. 30 Resources ap- 
propriated by Congress rose by 90 percent be- 
tween fiscal years 1989 ($27.8 million) and 1993 
($52.7 million). 31 During this 4-year period, Con- 
gress approved a CRD staff increase from 394 
full-time equivalent positions (FTEs) to almost 
500 FTEs. 32 

Between 1994 and 1996, CRD’s appropria- 
tions continued to increase; and in fiscal year 



fers to DOtPs Assistant Attorney General for Civil Rights. 
DOJ was established in 1870. In addition to CRD, major 
organizations within the Department include the Drug En- 
forcement Administration, Federal Bureau of Prisons, Fed- 
eral Bureau of Investigation, Immigration and Naturaliza- 
tion Service, Community-Oriented Policing Service, Office of 
the Inspector General, Office of Justice Programs, and the 
U.S. Marshals Service. See DOJ, Strategic Plan: 1997-2002 
(September 1997), pp. 5-6. 

29 DOJ, CRD, Organization Chart (May 17, 1995). 

30 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Feb. 6, 
1998, attachment, “Response to Question 1: U.S. Depart- 
ment of Justice, Civil Rights Division, Appropriations and 
FTE (1989-1998)" (hereafter cited as Appropriations and 
FTE (1989-1998)). 

31 Appropriations and FTE (1989-1998). 

32 Ibid. 



1997, Congress appropriated $62.4 million to 
fund CRD’s activities and programs. 33 Despite 
these additional financial resources, CRD has 
not received additional personnel since fiscal 
year 1996, and the FTE level remains at 579. 34 

The two sections of the CRD that have en- 
forcement responsibilities under the ADA are 
the Disability Rights Section and the Special 
Litigation Section (SLS). The Disability Rights 
Section (DRS) is responsible for most of DOJ s 
enforcement activities under the ADA and is the 
focus of this report. SLS handles some ADA is- 
sues and is discussed briefly. 

Generally, SLS is charged with protecting the 
civil rights of persons in publicly operated insti- 
tutions (such as juvenile and adult correctional 
facilities, nursing homes, and facilities for per- 
sons with mental illness and cognitive disabili- 
ties) when there have been systematic violations 
of such rights. 35 SLS enforces civil rights protec- 
tions embodied in Federal statutes such as title 
II of the ADA, the Civil Rights of Institutional- 
ized Persons Act (CRIPA), 36 and section 210401 
of the Violent Crime Control and Law Enforce- 
ment Act of 1994 (VCCLEA). 37 These civil rights 



33 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Feb. 6, 
1998, attachment, “Response to Question 1: U.S. Depart- 
ment of Justice, Civil Rights Division, Appropriations and 
FTE (1989-1998)" and attachment, “Response to Document 
Request Number 10, Civil Rights Division, Salaries and 
Expenses: Crosswalk of 1997 Changes.” 

34 Appropriations and FTE (1989-1998). 

35 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 
1998, attachment, “Preliminary Information Request for the 
Special Litigation Section: Response to Request for Documents 
No. 3," p. 2 (hereafter cited as Special Litigation Section); 
USCCR, Funding Federal Civil Rights Enforcement , p. 25. 

36 42 U.S.C. §§ 1997-1997j (1994). CRIPA authorizes the 
Attorney General to institute civil actions to remedy viola- 
tions of the Constitution or laws of the United States at 
certain State and local residences for the developmentally 
disabled, juvenile facilities, nursing homes, and prisons and 
jails. 42 U.S.C. § 1997(a) (1994). 

37 42 U.S.C. § 14141 (1994) (authorizing civil action by At- 
torney General to eliminate a “pattern or practice” of con- 
duct by governmental employees that deprives persons of 
rights, privileges, or immunities protected by the Constitu- 
tion or Federal law). The SLS uses the VCCLEA as an ad- 
junct to CRIPA cases in juvenile detention facilities where 
there is a “pattern or practice” of abuse by detention officers. 
See Special Litigation Section, p. 1; USCCR, Funding Fed - 
eral Civil Rights Enforcement, p. 25. 
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protections include quality of care; adequacy of 
food, clothing, and shelter; medical care; super- 
vision; safety; and training programs. 38 In addi- 
tion, through enforcement of title III of the Civil 
Rights Act of 1964, 39 SLS prohibits discrimina- 
tion in public facilities on the basis of race, re- 
ligion, national origin, and disability. 40 

With respect to the ADA, SLS is responsible 
for processing, investigating, and resolving com- 
plaints of alleged violations of title II, such as 
pattern or practice complaints regarding activi- 
ties in publicly operated mental health, mental 
retardation, and juvenile facilities; nursing 
homes; and other residential institutions. 41 SLS 
staff promote the principle that community 
placement is essential for institutionalized per- 
sons whose assessed needs can be met in less 
restrictive settings. 42 

Disability Rights Section 
Creation 

The Coordination and Review Section of CRD 
initially handled implementation and enforce- 
ment duties under the ADA. 43 In 1992, DOJ di- 
vided ADA responsibilities among three sections: 
Coordination and Review, Employment Litiga- 
tion, and a newly established Public Access Sec- 
tion. 44 The Coordination and Review Section re- 
tained responsibility for administrative enforce- 
ment of title II of the ADA, the Employment 
Litigation Section handled employment cases 
falling under title I of the ADA, and the Public 
Access Section developed technical assistance for 



38 USCCR, Funding Federal Civil Rights Enforcement , p. 25. 

39 42 U.S.C. §§ 2000b to 2000b-3 (1994). 

40 42 U.S.C. § 2000b (1994); Special Litigation Section, p. 1. 

41 USCCR, Federal Funding of Civil Rights Enforcement , p. 
25; CRD Performance Plan as Mandated by GPRA. Before 
“late fiscal year 1996” the SLS investigated individual title 
II complaints in jails and prisons. This responsibility was 
transferred to the Disability Rights Section in “late” fiscal 
year 1996. 

42 USCCR, Funding Federal Civil Rights Enforcement , p. 25; 
CRD Performance Plan as Mandated by GPRA. 

43 USCCR, Funding Federal Civil Rights Enforcement , p. 33. 

44 Roseborough, Deputy Assistant Attorney General, Office 
of Legal Counsel, DOJ, Memorandum for Attorney General 
Janet Reno re Proposed Reorganization of the Civil Rights 
Division, July 7, 1994, attachment, “Reprogramming Action 
FY 1994,” p. 2 (hereafter cited as Roseborough memoran- 
dum). 



titles II and III (and enforced title III) of the 
ADA. 45 After less than 2 years, however, DOJ 
acknowledged two problems with this arrange- 
ment. First, since complaints often raised issues 
under more than one title of the ADA, the sec- 
tions were duplicating enforcement efforts. 46 
Second, the high volume of title II complaints 
received by the Coordination and Review Section 
detracted from the its ability to enforce other 
civil rights laws. 47 Further, DOJ officials recog- 
nized that disability-related cases could be han- 
dled more efficiently and uniformly by creating 
one office staffed by personnel with expertise in 
disability issues and laws. Such an office also 
could serve as a central point of contact for per- 
sons seeking information about or claiming vio- 
lations of the ADA. 48 

In March 1995, CRD changed the name of the 
Public Access Section to the Disability Rights 
Section (DRS) and transferred personnel from 
the Employment Litigation and Coordination 
and Review Sections to DRS. 49 CRD assigned all 
disability-related coordination and enforcement 
responsibilities to the newly established Dis- 
ability Rights Section. These responsibilities in- 
cluded all ADA regulatory, enforcement, techni- 
cal assistance, and certification activities, as well 
as similar activities required by section 504 of 
the Rehabilitation Act. 50 



45 Ibid. See also John Wodatch, Chief, DRS, CRD, DOJ, let- 
ter to Frederick D. Isler, Assistant Staff Director, OCRE, 
USCCR, June 3, 1998, DRS Response to Commission’s In- 
formation Request, pp. 2-3 (hereafter cited as DRS June 3, 
1998, Response). 

46 Roseborough memorandum, p. 2. 

47 Ibid., p. 3; USCCR, Funding Federal Civil Rights En- 
forcemeat , p. 33. In fiscal year 1992, the Coordination and 
Review Section received 575 ADA complaints and began 
investigating 301 of them. In fiscal year 1994, the number of 
complaints was 1,414; and CORS began investigating 692. 
DOJ, CRD, Salaries and Expenses FY 1993, p. DOJ, CRD, 
Salaries and Expenses FY 1994, p. 19; DOJ, CRD, Salaries 
and Expenses FY 1996, p. 18; USCCR , Funding Federal 
Civil Rights Enforcement, p. 33. 

48 Roseborough memorandum, p. 2. 

49 DOJ/CRD, ADA Quarterly Status Report (January -March 
1995), p. 3. 

50 DOJ/CRD, ADA Quarterly Status Report (January -March 
1995), p. 3. 
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Mission and Responsibilities 

The Disability Rights Section aims to 
“provide equal opportunity for people with dis- 
abilities in the United States by vigorously and 
effectively implementing the Americans with 
Disabilities Act (ADA).” 51 To accomplish this 
goal, DRS focuses its efforts on enforcement, cer- 
tification, regulatory, coordination, technical as- 
sistance, and mediation activities. 52 

According to DRS staff, almost 100 percent of 
staff time and financial resources are used to 
enforce titles I, II and III of the ADA. 53 For ex- 
ample, DRS is the only Federal agency author- 
ized to litigate against State and local govern- 
ment employers under title I. DRS enforces titles 
II and III by investigating complaints and doing 
compliance reviews. DRS staff may also litigate 
cases based on title II complaints when DRS has 
investigated and issued a letter of findings, cases 
referred to DRS by other Federal agencies, or 
cases already being litigated by private parties. 
Because litigation requires significant resources, 
however, DRS generally will litigate only when 
other attempts to resolve complaints, such as 
mediation and formal settlement agreements, 
have failed. 54 DRS staff estimate that approxi- 
mately 40 percent of staff time and resources are 
used for title II technical assistance and en- 
forcement, and approximately 60 percent of staff 
time and resources are used for title I enforee- 



51 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 
1998, attachment, “Subject: Mission, Function, Responsibili- 
ties, Planning, Organization, Staffing, and Budget, DRS 
Response to Request for Documents No. 1,” p. 1 (hereafter 
cited as Mission, Function, Staffing, and Budget). 

52 Ibid. 

53 DRS June 3, 1998, Response, p. 2. Approximately 4 per- 
cent of staff time is devoted to coordination and certification 
activities, some of which fall under section 504 of the Reha- 
bilitation Act. Ibid. 

54 Under section 513 of the ADA, 42 U.S.C. § 12212, the 
ADA regulations "encourage” the "use of alternative means 
of dispute resolution, including settlement negotiations, 
conciliation, facilitation, mediation, fact-finding. . .and arbi- 
tration. . .to resolve disputes arising under the Act.” 28 
C.F.R. § 35.176 (1997). If a public entity refuses to negotiate 
toward voluntary compliance, or if negotiations are unsuc- 
cessful, a designated agency “shall refer the matter to the 
Attorney General with a recommendation for appropriate 
action.” 28 C.F.R. § 35.174 (1997). See also Mission, Func- 
tion, Staffing and Budget, p. 1-2. 



ment and title III technical assistance and en- 
forcement. 55 

DRS performs other functions related to titles 
I, II, and III of the ADA. For example, DRS is 
responsible for developing regulations to imple- 
ment titles II and III. 56 In addition, because DOJ 
is a member of the U.S. Architectural and 
Transportation Barriers Compliance Board 
(Access Board), DRS staff participates in the de- 
velopment of ADA guidelines on building and 
facilities accessibility. 57 

DRS also handles requests from State and lo- 
cal government entities to certify that their ar- 
chitectural codes comply with ADA require- 
ments. To help State and local jurisdictions 
achieve certification, DRS provides technical as- 
sistance and does detailed evaluations of devel- 
oping codes. Similarly, for the private sector, 
DRS will review model architectural codes to 
determine compliance with ADA accessibility 
requirements. 58 

DRS staff and grantees provide free, exten- 
sive technical assistance to the public on the 
ADA. This technical assistance is offered in sev- 
eral formats. DRS receives more than 163,000 
calls a year to its toll-free ADA information 
phone line, however, most technical assistance is 
provided in ADA publications, including a series 
of technical assistance manuals and questions 
and answers documents. Many of these publica- 
tions are available on DRS’ Web site or by fax on 
demand, and are also distributed to 15,000 pub- 
lic libraries. Some technical assistance is pro- 
vided in the form of video. 59 

The ADA is the first of a new generation of 
civil rights laws in which Congress assigned 
Federal agencies not only the duty to enforce, 
but also to inform all parties (persons with dis- 



55 DRS June 3, 1998, Response, p. 2. 

56 See 42 U.S.C. § 12134 (1994). See also Mission, Function, 
Staffing and Budget, p.2. 

57 See 29 U.S.C. § 792 (1994). See also Mission, Function, 
Staffing and Budget, p. 2; DOJ September interview, p. 2. 
DRS’ participation in the development of ADA Standards for 
Acceptable Design requires that the section staff use innova- 
tive methods to solicit comments from corporations, gov- 
ernments, architects, and the disability community. 

58 See 42 U.S.C. § 12188 (1994). See also Mission, Function, 
Staffing and Budget, p. 2. 

59 Mission, Function, Staffing and Budget, p. 3. See chap. 7 for 
an indepth discussion of DOJ technical assistance activities. 
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abilities and covered entities) of their responsi- 
bilities and rights under the law. 60 DRS is now 
tailoring technical assistance to specific issues of 
limited scope, such as its “ADA Guide for Small 
Businesses” document; initially, the Section cre- 
ated materials that were more comprehensive 
and technical, like legal treatises. 61 This change 
has been made in response to feedback DRS has 
received from those persons who have requested 
or used technical assistance materials. 

Since June 1996, DRS also has had responsi- 
bilities under sections 212 and 213 of the Small 
Business Regulatory Enforcement Fairness Act 
of 1996 (SREFA). 62 SREFA requires all agencies 
that regulate small businesses to publish Small 
Business Compliance Guides and provide 
“informal small entity guidance” on request. 63 

Finally, DRS is responsible for adjusting to 
new issues as its staff sees them developing. 
This is a particular strength of DRS. 64 Examples 
of such issues under title III include: (1) NCAA 
cases involving the scholarship eligibility of stu- 
dents with learning disabilities; (2) the trend in 
movie theater design to stadium-style seating, 
which presents particular problems for persons 
who use wheelchairs; and (3) the use of inter- 
preters in hospitals, although most title II issues 
arise in contexts such as courts and prisons; in 
fact, over half of the title II complaints DRS re- 
ceives come from prisoners. 65 Approximately 
one-quarter of the complaints DRS receives are 
about hotels (under title III). In the emerging 
area of insurance, DRS concentrates its re- 
sources on cases involving automobile or home 
insurance matters rather than health or life in- 
surance to minimize the impact of complex fact- 
finding that would arise from dealing with actu- 
arial issues. Most of these cases fall under title 



60 John L. Wodatch, Chief, DRS, U.S. Department of Justice, 
Interview, April 16, 1998, p. 3 (hereafter cited as Wodatch 
interview). 

61 Ibid., p. 3. 

62 Pub. L. No. 104-121, §§ 212, 213, 110 Stat. 857, 858-59 
(1996) (codified at 5 U.S.C. § 601 note (Supp. II 1997)). This 
act requires agencies that regulate small businesses to es- 
tablish a program that advises businesses on complying with 
statutes and regulations. Id. § 212; CRD Performance Plan 
as Mandated by GPRA. 

63 CRD Performance Plan as Mandated by GPRA. 

64 Wodatch interview, p. 3. 

65 Ibid. 



Ill, including a brief filed by DRS in a case 
challenging a cap in medical benefits that was 
significantly lower for persons with AIDS. 66 

Organization, Budget, and Staff 

The Disability Rights Section is led by a Sec- 
tion Chief who is responsible for the overall ad- 
ministration of the Section and who reports to 
the Assistant Attorney General for Civil Rights 
through a Deputy Assistant Attorney General. 67 
DRS has three Deputy Chiefs who report di- 
rectly to the Section Chief. 68 Each Deputy Chief 
leads a team of six to seven attorneys, an archi- 
tect, a paralegal, and a secretary. Each team is 
assigned to cover ADA cases arising within a 
specific group of States. 69 Deputy Chiefs super- 
vise all stages and aspects of litigation, review 
technical assistance documents, and assist the 
Section Chief in management and substantive 
ADA policy matters. 70 

Several positions in DRS report directly to 
the Section Chief. These include a Special Legal 
Counsel, a Special Litigation Counsel, a Techni- 
cal Assistance Program Manager, and a Supervi- 
sory Attorney for Certification and Coordination. 
Supervisory Attorneys for Investigations and 
Office Administration also report to the Section 
Chief, but through a Deputy Chief. 71 These 
management positions, along with the Deputy 
Chiefs, form a Management Team that assists 
the Section Chief with various responsibilities, 
such as deciding administrative or policy issues. 
With the exception of the Supervisory Attorney 
for Office Administration, all of these manage- 
ment officials also provide disability rights 
training and technical assistance to other Fed- 
eral agencies, disability rights organizations, 



66 ibid. 

67 DOJ, DRS, Organizational Chart (Aug. 21, 1997); John 
Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick D. Is- 
ler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 1998, 
attachment, “Subject: Mission, Function, Responsibilities, 
Planning, Organization, Staffing, and Budget — Response to 
Request for Documents No. 2,” p. 1 (hereafter cited as Or- 
ganization, Staffing, and Budget). 

68 DOJ, DRS, Organizational Chart (Aug. 21, 1997); Organi- 
zation, Staffing, and Budget, p. 1. 

69 Organization, Staffing, and Budget, p. 1. 

™ Ibid., p. 2. 

71 Ibid., pp. 2-6. 
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and groups subject to Section 504 and/or ADA 
requirements. 72 

The Special Legal Counsel primarily is re- 
sponsible for reviewing all ADA briefs, policy 
letters, technical assistance materials, and ADA 
policy documents from other Federal agencies to 
verify they are based on sound legal principles. 
The Special Legal Counsel also participates in 
the development of ADA investigations and liti- 
gation. 73 The Special Litigation Counsel is re- 
sponsible for litigating those cases involving sig- 
nificant legal issues that are likely to establish 
important precedent. 74 The Technical Assistance 
Manager leads a multidisciplinary team of 20, 
including an architect/accessibility specialist, 
equal opportunity specialists, program analysts, 
student interns, and a secretary. In addition, the 
Technical Assistance Manager supervises opera- 
tion of the toll-free ADA information line and 
maintenance of the DRS Web site, and coordi- 
nates technical assistance publications efforts. 75 

The Supervisory Attorney for Certification 
and Coordination also supervises a multidisci- 
plinary team of attorneys, architects/accessibility 
specialists, civil rights program specialists, and a 
secretary. In addition to managing DOJ’s coor- 
dination and certification activities, this Super- 
visory Attorney is CRD’s liaison to the Architec- 
tural and Transportation Barriers Compliance 
Board. 76 

The Supervisory Attorney for Investigations 
oversees all stages of complaints processing, in- 
cluding intake, investigation, mediation, and 
negotiation. When mediation does not resolve a 
case, the Supervisory Attorney for Investigations 
decides how such cases should proceed. This Su- 
pervisory Attorney also decides which title II 
cases DOJ should investigate and which it 
should refer to other agencies, and makes rec- 
ommendations to the Deputy Chiefs as to which 
title I and title III cases to “open.” 77 

The Supervisory Attorney for Office Admini- 
stration supervises those employees involved in 



72 Ibid., p. 6. 

73 Ibid., p. 3. 

74 Ibid. The Special Litigation Counsel currently serves as 
an Acting Deputy Chief. Ibid. 

75 Organization, Staffing, and Budget, pp. 2-3. 

76 Ibid., p. 4. 

77 Ibid., p. 5. 



the administrative activities of DRS, including a 
staff assistant, two interpreters, front desk per- 
sonnel, mail processing and data processing per- 
sonnel, student interns, and secretarial staff. 
This Supervisory Attorney oversees procurement 
and budget issues, mail processing, office space 
allocation, and development of administrative 
policies and procedures. 78 

DRS has 23 staff attorneys, 19 of whom work 
in the Enforcement/Litigation Unit, and 15 in- 
vestigators. 79 Investigators are expected to have 
strong investigative skills and a thorough un- 
derstanding of the ADA. 80 DRS also has six ar- 
chitects who advise attorneys and investigators 
on technical matters and review State accessi- 
bility or building codes that have been submitted 
to DOJ for certification. 81 Other DRS personnel 
include 14 technical assistance staff, 7 certifica- 
tion and coordination staff, and several support 
staff. 82 In total, DRS is composed of more than 
70 professional and support staff persons, 83 up 
from 22 in 1992 when the section was called the 
Public Access Section and had fewer responsi- 
bilities. 84 DRS anticipates a staff of 73 for fiscal 
year 1998. 85 

To fund DRS’ activities and programs, Con- 
gress appropriated $9.25 million in fiscal year 
1997 and $10 million in fiscal year 1998. 86 Attor- 
ney General Janet Reno has asked Congress for a 
13.7 percent increase in funding for fiscal year 
1999 to continue vigorous enforcement of the 



78 Ibid., pp. 5-6. 

79 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 
1998, attachment, “Subject: Mission, Function, Responsibili- 
ties, Planning, Organization, Staffing, and Budget— 
Response to Request for Documents No. 3,” pp. 1-7 
(hereafter cited as Organization, Staffing, and Budget — 
Document 3). 

80 DOJ interview, Nov. 7, 1997, p. 4. 

81 Organization, Staffing, and Budget— Document 3, pp. 2-7. 

82 Organization, Staffing, and Budget, pp. 1-4. 

83 DOJ, DRS, Organizational Chart, Aug. 21, 1997. 

84 USCCR, Federal Funding of Civil Rights Enforcement , pp. 
33-34. 

85 CRD Performance Plan as Mandated by GPRA. 

8G Ibid. The fiscal year 1998 budget figure is an estimate. 
Ibid. 
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ADA. 87 This additional funding, $1.27 million, 
would enable the Disability Rights Section to hire 
additional attorneys, investigators, mediators, 
and architects. 88 Additional funds would be used 
as follows: (1) $507,000 for four attorneys and four 
investigators, as well as funds for architects, and 
others who serve as prelitigation consultants to 
increase enforcement efforts; (2) $263,000 in in- 
creased funding for two attorneys and three spe- 
cialists to help other Federal agencies enforce sec- 
tion 504 of the Rehabilitation Act and title II of 
the ADA; and (3) $500,000 in additional funding 
to expand the mediation program. 89 

Use of Computer Technology 

Information about the Disability Rights Sec- 
tion can be obtained from the DRS’ ADA home 
page 90 or from the home page of the Civil Rights 
Division. 91 These Web sites provide helpful in- 
formation about DRS, including DRS’ address 
and phone numbers for voice and TDD. The pur- 
pose of the DRS and a listing of the Sections re- 
sponsibilities are available. For instance, DRS 
informs Internet users that it engages in techni- 
cal assistance activities to raise public aware- 
ness of the ADA. There also is an ADA toll-free 
information line for both voice and TDD which 
includes a fax-on-demand service allowing the 
public to have ADA publications faxed directly to 
their home or office 24 hours a day. According to 
DRS, the ADA home page on the Internet re- 
ceives up to 70,000 hits per week. 92 A standard 
form for filing a complaint under title II is avail- 
able by fax, and this fax number is fisted on the 
Web site. 

Staff Training 

Soon after the ADA became law, Department 
of Justice staff and outside disability rights ad- 
vocates conducted initial training for staff who 



87 DOJ, “Attorney General Reno Requests Increased Fund- 
ing in FY 1999 to Continue Enforcing the Americans With 
Disabilities Act,” Press Release 98-045, Feb. 3, 1998, p. 1. 

88 Ibid. 

88 Ibid., p. 2. 

90 <http://www.usdoj.gov/crt/ada/adahoml.htm>. 

91 <http://www.usdoj.gov/crt>. 

92 Ruth Lusher, Supervisor of Technical Assistance Program, 
DRS, CRD, DOJ, Response to Questions, April 1998, p. 3. 



would be handling ADA cases. 93 At that time 
staff attended a 5-day training program on all 
titles of the ADA, the regulations, the ADA 
Standards for Accessible Design, different types 
of disabilities, and issues of significance to per- 
sons with disabilities. The Disability Rights 
Education and Defense Fund (DREDF) con- 
ducted the training as part of a contract with the 
Equal Employment Opportunity Commission 
(EEOC). The initial training also included sev- 
eral inhouse training sessions on the regulations 
and standards of the ADA. In addition, training 
sessions from outside groups about disability 
specific issues were held. 94 Recently, Assistant 
U.S. Attorneys and DRS conducted a 2-day 
training session for the U.S. Attorney office staff, 
and last year DRS provided similar training for 
the investigators. 95 

DRS staff acknowledges the necessity for 
training, since the ADA is a very complex stat- 
ute. 96 Generally, DRS staff believe that the 
training they have been given regarding the 
ADA has been more than adequate and has al- 
lowed them to perform their jobs well. 97 Mem- 
bers of the investigative staff indicated that the 
on-the-job training they have received is better 
than any other training they could get, particu- 
larly because every ADA case is different from 
the one before. 98 One investigator, who re- 
sponded to calls on the ADA information fine for 
2 years, feels that this was a beneficial form of 
training. 99 



93 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 
1998, attachment, “Response to Request Questions 1-3: 
Staff Training (hereafter cited as Staff Training). 

94 Ibid. 

95 Bebe Novich, Trial Attorney, DRS, CRD, DOJ, interview 
in Washington, DC, Apr. 15, 1998, p. 2 (hereafter cited as 
Novich interview); DOJ Comments, July 17, 1998, p. 2. 

96 L. Irene Bowen, Deputy Chief, DRS, CRD, DOJ, interview 
in Washington, DC, Apr. 14, 1998, p.2 (hereafter cited as 
Bowen interview). 

97 Ron Whisonant, Investigator, DRS, CRD, DOJ, interview 
in Washington, DC, Apr. 15, 1998, p.2 (hereafter cited as 
Whisonant interview); Robb Wolfson, Investigator, DRS, 
CRD, DOJ, interview in Washington, DC, Apr. 15, 1998, p. 2 
(hereafter cited as Wolfson interview). See also Novich in- 
terview, p. 2. 

98 Whisonant interview, p. 2; Wolfson interview, p. 2. 

99 Whisonant interview, p. 2. 
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ADA training is an ongoing process. When 
the toll-free ADA information line was estab- 
lished in early 1994 and new technical assis- 
tance staff were hired, two 3-day training ses- 
sions were held. These sessions covered titles II 
and III of the ADA, other disability rights laws, 
procedures for handling information line calls, 
and resources available from Federal, regional, 
or State agencies. 100 

Training is a high priority and is based on staff 
needs. 101 The Disability Rights Section periodi- 
cally holds training for its staff and the staff of the 
U.S. attorneys’ offices. Investigators, technical 
assistance staff, and new attorneys have partici- 
pated in a 3-day session on titles II and III. Attor- 
neys are given training when they become part of 
the DRS staff. 102 Two days of training on all titles 
of the ADA for U.S. attorney office staff was pro- 
vided by DRS staff. In addition, EEOC staff pro- 
vided 2 days of training on title I for all DRS staff. 

DRS staff also sends several attorneys to at- 
tend the District of Columbia Bar Association’s 
annual ADA Enforcement and Compliance Up- 
date. These 1-day training sessions, conducted by 
members of the DC Bar and DRS, focus on keep- 
ing attorneys abreast of recent court rulings and 
continuing to build their litigation skills. 103 In ad- 
dition, individual staff members pursue outside 
training opportunities on a continuing basis, 
through bar organizations, other professional or- 
ganizations, and private training providers. 104 

Continuous training also takes place through 
unit, team, and staff meetings. For example, the 
technical assistance/ADA information line staff 
meet twice monthly for training and discussion 
of ADA requirements and information line pro- 
cedures. DRS staff also are provided with other 
internal forms of training such as (1) team 
meetings to discuss the status and development 
of the ADA law, (2) discussions on what needs to 



100 Staff Training. 

101 Renee Wohlenhaus, Deputy Chief, DRS, CRD, DOJ, in- 
terview in Washington, DC, Apr. 14, 1998, p.2 (hereafter 
cited as Wohlenhaus interview). 

102 Bowen interview, p. 2. 

103 Staff Training. 

104 Ibid. 



be updated, and (3) discovery updates, which 
look at the ADA laws and rules. 105 

The effectiveness of training for DRS staff is 
evaluated through written or oral feedback. 106 
One DRS trial attorney indicated the training 
that DRS provides to its attorneys generally is 
“more than adequate” for them to perform their 
jobs effectively. However, she believes the Sec- 
tion could benefit from providing attorneys more 
training to enhance their litigation skills. 107 Cur- 
rently, very little training, formal or informal, is 
provided for litigation. 108 

DRS architects provide training on the ADA 
standards and how they are applied, to other 
DRS staff members, inspectors, other architects, 
and builders. 109 Architects also work in the areas 
of technical assistance and certification. 110 

Past Performance 

The Disability Rights Section is the newest 
component of the CRD. Created in 1995, it was 
the Attorney General for Civil Rights’ response 
to the public’s call for a section devoted to en- 
forcing titles II and III of the American with 
Disabilities Act, and his reorganization to 
strengthen the Coordination and Review’s title 
VI efforts. 111 

The Disability Rights Section was not created 
under ideal conditions. Staff were assigned from 
other sections, primarily the Coordination and 
Review Section, 112 which affected that Section’s 
ability to carry out its responsibilities. Further- 
more, DRS inherited both a large number of 
complaints and pending inventory to be ad- 
dressed by a relatively small staff. Almost im- 
mediately after the passage of the ADA, the 
CRD began ADA investigations in 1,168 cases 
and litigation in 5 cases during fiscal year 1993. 



105 Allison Nichol, Deputy Chief, DRS CRD, DOJ, interview 
in Washington, DC, Apr. 14, 1998, p. 2 (hereafter cited as 
Nichol interview). 

106 Staff Training. 

107 Novich interview, p. 2. 

108 Ibid. 

109 Ellen Harland, Architect, DRS, CRD, DOJ, interview in 
Washington, DC, Apr. 14, 1998, p. 2 (hereafter cited as 
Harland interview). 

110 Ibid. 

111 See USCCR, Title VI Enforcement, pp. 62,134. 

112 See ibid., pp. 62-63. 



14 







24 



These complaints were handled within the Coor- 
dination and Review and the Public Access sec- 
tions until DRS was created. 113 Because of other 
responsibilities, the Coordination and Review 
Section could not address the ADA complaints 
effectively. 114 

Due to insufficient resources and staff, the 
number of completed investigations has de- 
creased since fiscal year 1994. In addition, the 
pending inventory rose from 980 in fiscal year 
1993 (before DRS) to 1,850 in fiscal year 1994. 115 
For fiscal year 1995, CRD requested an addi- 
tional 10 full-time staff for DRS. However, the 
final appropriation reduced DRS staff by 12, 
leaving DRS with 46 full-time employees, 2 
fewer than in fiscal year 1994. 116 The fiscal year 
1996 budget did not request any additional staff 
for the Section. 

CRD estimates that as a result of DRS’ lim- 
ited resources, the number of ADA investiga- 
tions will continue to decrease, while the pend- 
ing inventory of complaints will increase. 117 Be- 
cause of the volume of complaints and limited 
investigative staff, DRS does not open all ADA 
complaints for investigations. 118 CRD is at- 
tempting to address some of these problems. In a 
report released in 1997, the National Council on 
Disability reported that the CRD is working with 
U.S. attorneys nationwide on ADA enforcement 
and is using its mediation program in the ADA 
complaints process. 119 By 1997 approximately 



113 In fiscal year 1994, DRS had 48 staff members. USCCR, 
Funding Federal Civil Rights Enforcement , p. 34. 

114 “The Public Access Section had no non-ADA responsibil- 
ity. The reorganization transferred disability rights respon- 
sibilities (and some staff) from the Coordination and Review 
Section and the Employment Litigation Section to the Pub- 
lic Access Section, which was then renamed to reflect the 
fact that nearly all of the Civil Rights Division’s disability 
rights responsibilities would be handled by this Section. The 
primary reason for the change was to free Coordination and 
Review Section resources to coordinating the enforcement of 
other civil rights statutes (e.g., title VI and title IX) by Fed- 
eral agencies.” DOJ Comments, July 17, 1998, p. 2. 

115 USCCR, Funding Federal Civil Rights Enforcement , p. 
34. 

1 16 Ibid., p. 35. 

117 Ibid. 

118 Wodatch interview, p. 5. 

119 National Council on Disability, National Disability Pol- 
icy: A Progress Report: July 26, 1996-October 31, 1997 
(Washington, DC: National Council on Disability, Oct. 31, 



350 professional mediators in 42 States had re- 
ceived ADA training and were mediating com- 
plaints referred by DOJ on a pro bono basis. 120 
Approximately 90 percent of DOJ’s ADA com- 
plainants have opted for mediation, and 82 per- 
cent of these complaints have been mediated 
successfully. 121 

Another major area in ADA enforcement is 
technical assistance, including outreach and 
education activities. To carry out its technical 
assistance responsibilities, the DRS has dis- 
seminated numerous technical assistance docu- 
ments, operated an information telephone line, 
and used technology to get information on the 
ADA to the public. 122 

The accomplishments of DRS are positive 
signs that CRD is making strides in its enforce- 
ment of the ADA. The DRS Section Chief has 
stated that, on the whole and considering the 
limited resources, DRS has established a broad- 
based, strong enforcement program that is be- 
ginning to improve conditions and remove barri- 
ers for people with disabilities in their everyday 
lives. 123 The Section Chief also stated that to ad- 
dress a wide range of issues that surface 
throughout the nation, DRS enforces the ADA by 
handling a mix of large-scale, precedent-setting 
cases and smaller scale, community- or individ- 
ual-type cases. 124 According to the DRS Section 
Chief, DRS has enforced the ADA by: (1) partici- 
pating in litigation to gain access to emergency 
911 services for persons with hearing impair- 
ments, (2) acting to ensure equal employment for 
persons with disabilities by concentrating on 
precedent-setting issues, (3) challenging job re- 
quirements in cases involving an emergency 
medical technician with hearing loss and a fire- 
fighter with monocular vision, (4) intervening in 
litigation against the City and County of Denver 
and the Denver Police Department regarding its 
pattern and practice of employment discrimina- 
tion against persons with disabilities, and (5) 
providing consultation to CRD’s Appellate Sec- 



1997), p. 31 (hereafter cited as NCD, National Disability 
Policy: A Progress Report). 

120 Ibid., p. 32. 

121 Ibid. 

122 ibid, p. 31. 

123 Wodatch interview, p. 2. 

124 Ibid. 
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tion in submitting amicus briefs, e.g., the Elev- 
enth Circuit Court of Appeals in a case chal- 
lenging the applicability of title II to public em- 
ployment. 125 

DRS also has handled cases based on what 
the Section Chief referred to as “right to citizen 
participation.” These cases have involved issues 
such as accessibility of town halls, courthouses, 
and other municipal buildings, jury service, and 
police treatment of persons with disabilities. Al- 
though the Departments Appellate Section han- 
dles cases in Federal courts of appeal in which 
the constitutionality of the ADA is challenged by 
State and local governments, DRS also has spent 
a significant amount of time working in this area 
by providing support to the Appellate Section 
and defending the constitutionality of the ADA 
in district court cases. 126 

DRS also has sought to enforce the ADA by 
opening doors of opportunity for persons with 
disabilities. For example, DRS has obtained con- 
sent decrees in cases involving companies that 
provide exam preparation courses, such as 
Bar/Bri, and has filed amicus briefs in cases 
challenging mental health inquiries by profes- 
sional licensing entities. 127 

Strategic Planning 
U.S. Department of Justice 

The DOJ strategic plan for 1997-2002 guides 
the department’s budget and sets forth DOJ’s 
mission, long range goals, strategies for meeting 
goals, and indicators to measure performance 
during the next several years. 128 Attorney Gen- 
eral Reno indicates that the plan is a “living 
document” and that the Department intends to 
modify and update it based on ongoing com- 
ments and feedback from Congress and the pub- 
lic. 129 The strategic plan reflects the mandate of 
the Government Performance and Results Act of 



125 Ibid. 

126 Ibid. 

127 Ibid., pp. 2-3. 

128 DOJ, Strategic Plan 1997-2002 , Message from the Attor- 
ney General and p. 1. 

129 Ibid. 



1993 (GPRA): 130 to administer programs effec- 
tively and focus on outcomes. 131 

The plan is structured according to DOJ’s 
major responsibilities, rather than by its bu- 
reaus, divisions, offices, and other components. 
These responsibilities include: 

• Investigating and prosecuting criminal of- 
fenses 

• Assisting State and local governments 

• Enforcing Federal laws (including civil rights 
statutes) and defending the Nation’s interests 

• Administering immigration laws fairly and 
effectively 

• Protecting society by confining detainees and 
prisoners in safe and secure environments 

• Administering the judicial system at the Fed- 
eral, State, and local levels 

• Efficiently managing endeavors related to 
law enforcement, legal representation, and 
immigration 132 

For each of these major responsibilities, the 
plan outlines several goals, strategies to accom- 
plish them, and indicators to measure their at- 
tainment. 133 For only a few of its responsibilities 
does DOJ establish goals that either allude to or 
explicitly address the needs of persons with dis- 
abilities. For instance, with respect to enforcing 
Federal laws and defending the Nation’s inter- 
ests, DOJ’s first priority is to protect the civil 
rights of all Americans by promoting compliance 
with the civil rights laws. 134 To secure the civil 
rights of all Americans, DOJ intends to protect 
laws and programs that promote opportunity for 
“traditionally excluded individuals,” recruit the 
support of State attorneys general in enforce- 
ment actions, and strengthen relations with 
other Federal agencies that enforce major civil 
rights statutes. 135 DOJ stresses that a major 
element of its strategic planning process is on- 
going evaluation of its major programs and ini- 



130 Pub. Law. No. 103-62, § 2, 107 Stat. 285, 285 (1993) 
(codified at 31 U.S.C. § 115 note (1994) (Congressional 
Findings and Statement of Purposes)). 

131 DOJ, Strategic Plan 1997-2002 , Message from the Attor- 
ney General and p. 1. 

132 DOJ, Strategic Plan 1997-2002, pp. 7-25. 

133 Ibid. 

134 Ibid., p. 12. 

135 Ibid. 
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tiatives. 136 DOJ’s Office of the Inspector General 
will assess performance. 137 

DOJ’s strategic plan includes a summary of 
resources, systems, and processes that are criti- 
cal to goal achievement and a somewhat brief 
description of how its goals and objectives will be 
achieved. DOJ does not (1) address key external 
factors that could affect achievement of these 
goals, (2) provide a description of how program 
evaluations will be used in establishing goals, or 
(3) provide a schedule of future program evalua- 
tions in its strategic plan. These factors were 
supposed to be included in all Federal agencies’ 
strategic plans. 

Civil Rights Division 

CRD’s most recent mission and goals state- 
ment includes more direct references to persons 
with disabilities. CRD’s overall mission is: 

To vindicate the constitutional and Federal rights of 
persons who have been subjected to discrimination on 
the, basis of race, color, gender, disability, religion, 
familial status, and national origin; and in so doing, 
to deter others from engaging in discrimination . 138 

CRD’s six general goals, in summary, are: 

• Reduce police and other official criminal mis- 
conduct, and eliminate violent activity by pri- 
vate citizens 

• Prevent or eliminate barriers to full partici- 
pation in the electoral process 

• Eliminate discrimination in employment, 
credit transactions, and housing and educa- 
tional opportunities 

• Protect the constitutional and statutory 
rights of institutionalized individuals 

• Ensure that public services, programs, and 
activities are accessible to persons with dis- 
abilities 

• Eliminate immigration-related discrimina- 
tory employment practices 139 



136 Ibid., p. 30. 

137 Ibid., p. 31. The Office of the Inspector General also does 
special reviews at the request of senior DOJ officials or Con- 
gress. Ibid., pp. 31-32. 

138 CRD Performance Plan as Mandated by GPRA. 

139 Ibid. 



Disability Rights Section 

The Disability Rights Section obtained the 
assistance of disability and civil rights groups to 
develop a strategic plan. 140 In its plan, DRS ex- 
plicitly addresses ADA title II’s goals and objec- 
tives. 141 The plan’s six priorities, in summary, 
are: 

• Ensure that new construction of public facili- 
ties covered under the ADA is in compliance 
with title II (as well as title III) 142 

• Challenge policies and eligibility criteria that 
exclude individuals with disabilities from 
programs and services 

• Litigate basic issues related to reasonable 
accommodations 

• Undertake an active amicus program to as- 
sist in defining key statutory terms, such as 
“individual with a disability,” “undue hard- 
ship,” and “fundamental alteration” 

• Monitor Federal agencies' enforcement of 
ADA’s title II and section 504 

• Partner with Federal, State, and local agen- 
cies, as well as the general public, to ensure 
the broadest possible enforcement of laws 
that protect individuals with disabilities from 
discrimination 143 

Title II Implementation, Enforcement, 
and Compliance Activities 
Regulatory and Policymaking Functions 
Regulations 

The ADA required the U.S. Attorney General 
to develop and announce final regulations on 
title II, subtitle A, within 1 year of the ADA’s 
enactment, 144 and on July 26, 1991, DOJ issued 
the implementing regulations. 145 The regulations 



140 DOJ September interview, p. 4; DRS June 3, 1998, Re- 
sponse, pp. 3-4. 

141 John Wodatch, Chief, DRS, CRD, DOJ, letter to Frederick 
D. Isler, Assistant Staff Director, OCRE, USCCR, Mar. 19, 
1998, attachment, “Subject: Disability Rights Section Strategic 
Plan, DRS Response to Request for Documents No. 4 
(hereafter cited as Disability Rights Section Strategic Plan). 

142 DRS priority issues on building construction/alterations 
led to a program in which staff determine where construc- 
tion is occurring and ensure that ADA requirements are 
satisfied. See DOJ September interview, p. 4. 

143 Disability Rights Section Strategic Plan. 

144 42 U.S.C. § 12134(a) (1994). 

145 Nondiscrimination on the basis of disability in State and 
local government services, 56 Fed. Reg. 35,716 (1991) 



are divided into seven subparts. Subpart A de- 
scribes the purpose and application of the ADA, 
as well as its relationship to other laws. 146 It also 
provides definitions of key terms used in the 
ADA, and establishes requirements for notice, 
self-evaluation, and the adoption and publication 
of grievance procedures for public entities with 
50 or more employees. 147 Subpart B discusses 
subjects such as the ADA’s general prohibition 
against discrimination, illegal use of drugs, re- 
taliation, maintenance of accessible features, 
and personal devices and services. 148 Subpart C 
discusses the ADA’s prohibition against em- 
ployment discrimination. 149 Subparts D and E 
establish ADA requirements for program acces- 
sibility and communications, respectively. 150 
Subpart F sets forth the compliance procedures 
that must be followed under title II. 151 Subpart 
G lists the Federal agencies that, in addition to 
DOJ, have designated investigative and en- 
forcement responsibility for particular title II 
State and local government compliance issues. 152 

DOJ’s title II, subtitle A, regulation adopts 
the prohibitions of discrimination based on dis- 
ability that were established under section 504 
of the Rehabilitation Act of 1973 and extends 
them to protect disabled individuals who partici- 
pate in State and local activities that do not re- 
ceive Federal financial support. 153 Furthermore, 
the regulation implements standards to deter- 
mine the presence of discrimination on the basis 
of disability; defines “disability,” “qualified indi- 
viduals with a disability,” and other terms used 



(codified at 28 C.F.R. pt. 35 (1997)). Title II, subtitle A, 
regulations are not limited in coverage to State and local 
“executive” agencies. Rather, they apply to the activities of 
the judicial and legislative branches of State and local gov- 
ernments as well. See 28 C.F.R. §§ 35.102(a), 35.105 (28 
C.F.R. Part 35 applies to public entities; public entity means 
any instrumentality of a State or States or local govern- 
ment) (1997). 

28 C.F.R. §§ 35.101-.103 (1997). 

147 Id. §§ 35.104— .107. 

148 Id. §§ 35.130-.135 (1997). 

149 Id. §§ 35.140 (1997). 

150 Id. §§ 35.149-.151 (subpart D) (1977); Id. § 35.160-.164 
(1997). 

151 Id. §§ 35.170-178 (1997). 

152 Id. §§ 35.190 (1997). 

153 Id. § 35.102 & app. A § 35.102 (analysis of § 35.102) 
(1997). 



in civil rights statutes; and establishes a com- 
plaint mechanism for resolving allegations of 
discrimination. 154 

One final, significant point is that the title II 
regulations state that designated agencies, in- 
cluding DOJ, must investigate and attempt to 
resolve every complaint received. 155 DOJ officials 
acknowledge that they do not investigate every 
complaint and are considering amending the 
regulations to eliminate this requirement. 156 

The regulations and the accompanying sec- 
tion by section analysis are comprehensive and 
clear. They provide specific guidance about offi- 
cial DOJ policy on issues not specifically ad- 
dressed in the statute itself, such as the applica- 
bility of title II to public employment. 157 This 
very specificity, however, has led some Federal 
district courts to disagree with DOJ policy as 
extending too far from the intended scope of title 
II. For example, in several public employment 
cases filed under title II, courts have ruled that 
title II does not apply to employment. 158 The 
“flow of precedent,” however, has been to find 
that title II does encompass employment dis- 



154 Id. §§ 35.104, 35.130, 35.170 (1997). 

155 Id. § 35.172 (1997). This requirement applies to each 
“complete complaint.” Id. This is defined as a written, signed 
statement that contains the complainant’s name and ad- 
dress and describes the alleged discriminatory action in 
sufficient detail to inform the agency of the nature and date 
of the violation. Id § 35.103. 

156 DRS Staff, DOJ, interview in Washington, DC, November 
3, 1997, p. 4. 

157 See, e.g. 28 C.F.R § 35.140 (1997). 

158 In Decker v. Univ. of Houston, 970 F. Supp. 575 (S.D. 
Tex. 1997), the plaintiff, a tenured college professor, filed an 
employment discrimination claim under title II. The court 
held that the plain language of 42 U.S.C. § 12132 providing 
that “no qualified individual with a disability shall, by rea- 
son of such disability, be excluded from participation in or be 
denied the benefits of the services, programs, or activities of 
a public entity” did not encompass employment claims. The 
court noted the lack of an explicit provision governing em- 
ployment discrimination and that the phrase “services, pro- 
grams, or activities,” as a whole, “focuses on a public entity's 
outputs rather than inputs.” Id. at 578 (citing Bledsoe v. 
Palm Beach Soil and Conversation Dist., 942 F. Supp. 1439, 
1443 (S.D. Fla. 1996)). In Iskander v. Rodeo Sanitary Dist., 
1995 U.S. Dist. LEXIS 1620, No. C-94-0479-SC, at *24 
(N.D. Cal. Feb. 7, 1995), affd mem., 121 F.3d 715 (9th Cir. 
1997), the court held that title II was limited to “the ren- 
dering of services to the public by public entities.” 
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crimination claims. 159 This and other issues are 
discussed in greater detail in the next chapter. 

Policy 

DRS provides ADA guidance through regula- 
tions, amicus curiae briefs, technical assistance 
materials, and policy letters that are written on 
an ongoing basis as responses to inquiries about 
the ADA. 160 These methods of developing policy 
do not provide an opportunity for disability ad- 
vocacy groups to participate in the process, 
whereas if formal guidance documents, similar 
to those produced by the EEOC, were developed 
and published the public could offer comment. 161 
Between 1990 and 1997, DOJ issued more than 
200 policy letters and 700 technical letters to 
assist and guide Federal agencies, State and lo- 
cal governments, education officials, the disabil- 
ity community, and the general public on the 
requirements and implementation of the ADA. 
There is no real difference between the technical 
and policy letters in terms of their importance or 
the deference they should be accorded nor are 
these letters binding on DOJ. 162 Information 
provided in response to one letter does not set 
binding precedent that DOJ must follow in all 



159 See, e.g., Bledsoe v. Palm Beach City Soil & Water Con- 
servation Dist., 133 F.3d 816, 820-25 (11th Cir. 1998) 
(relying on final clause of § 12132 which protects individuals 
from being “subjected to discrimination by any [public] en- 
tity,” ADA legislative history, DOJ implementing regula- 
tions and the “flow of precedent”). This decision, the only 
circuit court decision on point to date, reversed the decision 
on which the Decker court relied. For an extensive list of 
decisions holding that employment discrimination claims 
may be brought under title II of the ADA, see Bledsoe , 133 
F.3d at 820 n. 4. 

160 DRS Staff, DOJ, interview in Washington, DC, Sept. 3, 
1997, p. 5; Wodatch interview, pp. 3-4. DOJ amicus curiae 
briefs, technical assistance materials and policy letters are 
discussed in greater depth in chaps. 3 and 4. 

161 Wodatch interview, p. 4. 

162 Breen interview, p. 2. DRS notes that staff respond to 
inquiries received from Congress and members of the public. 
These letters are not officially referred to as “policy” or 
“technical” letters. The letters referred to throughout this 
report as “policy"' letters are those that are identified by the 
Civil Rights Division’s Freedom of Information Act (FOIA) 
office as “core letters.” They represent the letters in which a 
question was addressed for the first time. The letters re- 
ferred to in this report as “technical” letters are those that 
are not “core” or “policy” letters. None of these letters repre- 
sents a binding legal interpretation of the ADA. See DOJ 
Comments, July 17, 1998, p. 2. 



subsequent cases, although DRS staff attempt to 
provide consistent responses to similar inquiries. 
Technical and policy letters have been issued in 
response to inquiries from members of Congress, 
private organizations, State and local agencies, 
and private citizens about provisions of the stat- 
ute, as well as requests for clarification or inter- 
pretation of ADA provisions. 163 

According to one DRS staff member, the big- 
gest technical assistance issue where more guid- 
ance needs to be provided is program accessibility. 
Even though the concept of program accessibility 
has existed since the enactment of section 504 of 
the Rehabilitation Act of 1973, 164 knowledge and 
understanding in this area are lacking, particu- 
larly in smaller towns where many title II entities 
do not have sufficient staff to work on these is- 
sues. 165 To address this gap, DRS has developed a 
grant for small towns and another grant for title 
II entities. DRS is also going to produce materials 
for small towns that are similar to the ADA guide 
for small businesses, which should help small 
towns become aware of DRS and other re- 
sources. 166 Often officials, from any size of local 
government, argue that their lack of knowledge 
and understanding is because no persons with 
disabilities live in their community. 167 

Coordinating and Monitoring Federal 
Agencies’ Enforcement Efforts 

DRS has oversight and coordination respon- 
sibilities for the seven executive agencies that 
DOJ’s July 26, 1991, regulations on title II, sub- 
part A, authorized to enforce title II compliance 
in the Nation’s approximately 80,000 State and 
local governmental units. 168 The U.S. Depart- 
ments of Agriculture, Education, Health and 
Human Services, Housing and Urban Develop- 
ment, Interior, Labor, and Transportation are 
charged with investigating and resolving com- 



163 See DOJ Title II/ADA Policy Letters and Title II/ADA 
Technical Letters, 1990-Present. 

164 Jim Bostrom, Architect, DRS, CRD, DOJ, interview in 
Washington, DC, Apr. 16, 1998, p. 2. 

165 Ibid. 

166 Ibid. 

167 Ibid. 

168 56 Fed. Reg. 35,694, 35,715-16,722-23 (1991) (codified at 
28 C.F.R. § 35.190); USCCR, Funding Federal Civil Rights 
Enforcement, p. 25. 
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plaints of discrimination on the basis of disabil- 
ity in State and local governments programs, 
activities, and services . 169 DOJ designated these 
seven agencies in particular, rather than all 
Federal agencies that administer financial assis- 
tance programs, because the Department con- 
sidered them to have the largest civil rights 
compliance staffs and the most experience in 
complaint investigations and disability issues . 170 
DOJ assigns these Federal agencies title II en- 
forcement responsibilities for particular State 
and local agencies based on their respective ma- 
jor functions . 171 Therefore, the agencies investi- 
gate and resolve complaints of alleged violations 
of the ADA related to their substantive areas of 
concern . 172 



169 28 C.F.R. § 35.190 (1997). 

170 Id., pt. 35, app. A § 35.190 (1997). Some of the designated 
agencies are “well staffed,” such as the Departments of Edu- 
cation, Health and Human Services, and Housing and Ur- 
ban Development. In contrast, at agencies such as the De- 
partment of Interior, civil rights enforcement responsibili- 
ties are handled by only two staff persons. See DRS Staff, 
DOJ, interview in Washington, DC, Nov. 6, 1997, p. 5 
(Statement of John Wodatch). 

171 28 C.F.R. pt. 35, app. A § 35.190 (1997). The division of 
responsibilities is made functionally rather than by the name 
of the public entities. For instance, all State and local agencies 
(regardless of their names) that administer, implement, or 
regulate services or programs relating to lands and natural 
resources fall within the Department of Interior’s jurisdiction. 
28 C.F.R. pt. 35, app. A § 35.190 (1997). 

172 DRS Staff, DOJ, interview in Washington, DC, Sept. 3, 
1997, p. 4. These agencies also have substantial responsibili- 
ties for enforcing section 504. See 56 Fed. Reg. 35,695 
(1991). The Federal agencies ensure title II, subtitle A, com- 
pliance in the State and local governments that administer 
programs and services in the following functional areas: 

(1) U.S. Department of Agriculture: Farming and the raising 
of livestock, including extension services. 

(2) U.S. Department of Education: Education systems, ele- 
mentary and secondary schools, institutions of higher educa- 
tion (other than health-related schools), and libraries. 

(3) U.S. Department of Health and Human Services: Schools 
of medicine, dentistry, nursing, and other health-related 
schools; health care and social service providers and institu- 
tions, including “grass-roots” community services organiza- 
tions and programs; and preschool and daycare programs. 

(4) U.S. Department of Housing and Urban Development: 
State and local public housing, and housing assistance and 
referral. 

(5) U.S. Department of Interior: Lands and natural re- 
sources, including parks and recreation, water and waste 
management, environmental protection, energy, historic and 
cultural preservation, and museums. 



DRS acts as a clearinghouse for complaints 
under title II by determining which designated 
agency should investigate a given complaint and 
referring the complaint to that agency. Referrals 
are made by DRS civil rights program specialists 
who may also provide advice and support to the 
designated agency involved. DRS staff request 
that each designated agency notify DRS when 
cases are resolved . 173 

The preamble to the title II, subtitle A, regu- 
lations states that the use of delegation agree- 
ments reduces duplication of efforts and thereby 
strengthens overall civil rights enforcement . 174 
Aside from this provision, however, Congress did 
not address the overlapping responsibilities of 
Federal agencies when designing the ADA. For 
example, some public entities, such as residen- 
tial treatment centers, must comply with both 
the Fair Housing Act and the ADA. In addition, 
the Department of Housing and Urban Devel- 
opment has enforcement responsibilities under 
both of these laws . 175 Under title II, DRS does 
not have independent authority to handle cases 
under the purview of the designated agencies 
and it must first get a referral from an agency to 
take on a case . 176 However, the agencies have 
not referred many cases to DRS . 177 Although 
DRS staff have expressed uneasiness about 
changing the ADA, eliminating the requirement 
for a referral from the designated agencies 
would be one change that could improve the 
ADA . 178 ADA enforcement might be improved by 
eliminating the designated agencies’ responsi- 
bilities under the ADA and centralizing all en- 
forcement duties within DRS, however, at pres- 



(6) U.S. Department of Labor: Labor and the work force 
programs, services, and regulatory activities. 

(7) U.S. Department of Transportation: All transportation 
programs and activities, including highways, public trans- 
portation, traffic management (nonlaw enforcement), auto- 
mobile licensing and inspection, and driver licensing. See 28 
C.F.R. § 35.190 (1997). 

173 DRS June 3, 1998, Response, pp. 12-13. 

174 28 C.F.R. pt. 35, app. A § 35.190 (1997). 

175 24 C.F.R. § 100.1 (1997); 28 C.F.R. § 35.190(b)(4) (1997); 
Blizard interview, p. 2. 

176 28 C.F.R. 35.174 (1997) (referral to Attorney General by 
designated agency when voluntary compliance negotiations 
are unsuccessful). 

177 Wodatch interview, p. 6. 

178 Ibid. 
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ent, DOJ and DRS do not have the resources to 
assume these responsibilities. 179 

DRS staff acknowledges it could improve 
ADA enforcement through better communication 
and information sharing with the designated 
agencies. 180 Once a month a coordination meet- 
ing, which involves the designated agencies, is 
held at EEOC. 181 Currently, communication oc- 
curs almost exclusively between DRS’ coordina- 
tion staff and one or two designated agency con- 
tact persons. Expanded communication between 
the respective enforcement staffs could foster 
information sharing and referral of cases. 182 For 
example, DRS enforcement staff recently in- 
formed Department of Transportation (DOT) 
staff that they could get compensatory damages 
in ADA cases. It appears DOT staff previously 
were not aware of this authority. 183 

Many accessibility complaints fall under the 
jurisdiction of the designated agencies. For ex- 
ample, complaints about school building accessi- 
bility are investigated by the Department of 
Education. One DRS architect said she is un- 
aware of any instances when staff from the De- 
partment of Education or any of the other desig- 
nated agencies have contacted DRS architects 
for advice or assistance on building accessibility 
complaints. 184 

One official at the Department of Education 
(DOEd) has expressed satisfaction with the inter- 
action with DRS, stating that “DRS has been re- 
sponsive to all of our requests for consultation on 
any given issue, including meeting with our staff 
as the need arose, consulting with staff over the 
telephone on an as-needed basis, and sharing in- 
formational materials.” 185 In monitoring and co- 
ordinating DOEd’s enforcement activities, DRS 
participates in monthly meetings to discuss em- 
ployment-related disability issues. The Director of 
DRS and his staff have been involved in consulta- 



179 Ibid. 

180 Ibid., p. 7. 

181 Nichol interview, p. 4. 

182 Novich interview, p. 4. 

1 83 Wodatch interview, p. 7. 

184 Harland interview, p. 3. 

185 Eileen Hanrahan, U.S. Department of Education, letter 
to Frederick D. Isler, Assistant Staff Director, OCRE, 
USCCR, Apr. 3, 1998, Response to letter of March 18, 
1998.,” p. 1 (hereafter cited as Hanrahan response). 



tion on a number of issues, and DRS also issues 
DOEd policy guidance and interpretations peri- 
odically. DOEd has found these approaches to be 
effective. 186 An official at the Department of Labor 
(DOL) states that generally their contacts with 
DRS have been informal, although DRS has been 
helpful in assisting DOL in determining jurisdic- 
tion in complaints and providing guidance in 
processing and investigating complaints that pre- 
sent new or novel issues. 187 

DRS staff reports that monitoring and evalu- 
ating the designated agencies’ resources devoted 
to ADA enforcement efforts is difficult, because 
these agencies do not maintain separate budgets 
for this statute. 188 Only a small percentage of 
cases that DOJ has referred to other Federal 
agencies have been closed, and DOJ does not 
require the recipient agencies to provide feed- 
back on the referred cases until they are 
closed. 189 In addition, DOJ does not record or 
track ADA complaints that are received directly 
by other Federal agencies (i.e., cases not referred 
to other agencies by DOJ). 190 The lack of avail- 
able information on title II complaints filed with 
designated agencies other than DOJ or the 
agencies’ enforcement activities has prompted 
the California Department of Rehabilitation to 
conclude that “apparently no oversight by DOJ 
of the enforcement activities of the other 11 Of- 
fices of Civil Rights charged with enforcement 
occurs. We say this because we have no informa- 
tion available from those entities regarding what 
kinds of enforcement activities they have under- 
taken.” 191 Overall, most coordination with other 



186 Ibid., pp. 1-2. 

187 Annabelle T. Lockhart, U.S. Department of Labor, letter 
to Frederick D. Isler, Assistant Staff Director, OCRE, 
USCCR, Apr. 23, 1998, Response to letter of March 18, 1998, 

p. 1. 

188 DRS Staff, DOJ, interview in Washington, DC, Nov. 6, 
1997, pp. 4-5 (statement of Elizabeth Savage, Counsel to 
Acting Assistant Attorney General for Civil Rights). 

189 DRS Staff, DOJ, interview in Washington, DC, Sept. 3, 
1997, pp. 4-5. 

190 Ibid., p. 5. 

191 Michelle Martin, Staff Services Analyst, Department of 
Rehabilitation, State of California Health and Welfare 
Agency, letter to Nadja Zalokar, Director, Americans with 
Disabilities Act Project, USCCR, May 11, 1998, attachment, 
p. 12 (hereafter cited as Martin letter). The Department of 
Rehabilitation added, “Many of the calls we receive on the 
technical assistance line concern access and equal treatment 
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agencies on title II issues occurs informally (e.g., 
through telephone contact); no memoranda of 
understanding or guidelines on coordination 
have been issued to date. 192 DRS staff believes 
the title II regulations assign responsibilities to 
specific agencies and this should serve in place 
of a memorandum of understanding. 193 However, 
if an agency is about to issue a Letter of Finding 
that seems “ground breaking,” generally it will 
consult with DOJ. 194 

Certifying State and Local Building Codes 

Under title II of the ADA, State and local 
governments must follow specific architectural 
standards in new construction and alteration of 
their buildings and must relocate programs or 
remove barriers from inaccessible older facili- 
ties. 195 The ADA permits but does not require 
State and local governments to apply to the As- 
sistant Attorney General for Civil Rights for 
“certification that their building codes meet or 
exceed minimum ADA requirements for accessi- 
bility and usability of places of public accommo- 



in education and transportation. We routinely give out the 
number for the enforcement offices of those agencies, yet no 
statistics are available on the number of complaints re- 
ceived, considered to have merit, or resolved.” Ibid. 

192 DRS Staff, DOJ, interview in Washington, DC, Nov. 6, 
1997, p. 2 (statement of Ruth Lusher, Technical Assistance 
Program Manager). In 1994, DOJ and EEOC jointly pub- 
lished guidelines on the coordination of complaints con- 
cerning employment discrimination under the ADA and 
section 504 of the Rehabilitation Act of 1973 that may fall 
within the jurisdiction of more than one agency. See 29 
C.F.R. §§ 1640.1-1640.13 (1997). 

193 Blizard interview, p. 2. 

194 DRS Staff, DOJ, interview in Washington, DC, Nov. 6, 
1997 p. 2 (statement of Janet Blizard, Supervisory Attor- 
ney). 

195 28 C.F.R. §§ 35.149-.151 (1997); DOJ/CRD, Guide to 
Disability Rights Laws, p. 3. Public entities are not required 
to make each of their existing facilities accessible. See id. § 
35.150 (1997). According to DOJ and EEOC, removal of 
physical barriers, such as stairs, from all existing buildings 
is not required by ADA, title II, as long as programs and 
services are made accessible to individuals who cannot use 
“inaccessible existing facilities.” State and local governments 
can make programs accessible by altering existing facilities; 
acquiring or constructing additional facilities; or relocating a 
service or program to an accessible building, including an 
individual’s home. Similarly, a State or local entity can pro- 
vide an aide to assist a disabled person in obtaining services. 
See id. § 35.150(b) (1997); EEOC avid DOJ, ADA Questions 
and Answers, p. 18; and DOJ/CRD, 'Jitlell Highlights, p. 3. 



dation and commercial facilities.” 196 Under sec- 
tion 308 of the ADA, DOJ is authorized to cer- 
tify, after a public hearing, that these State and 
local building codes meet or exceed ADA Stan- 
dards for Accessible Design. 197 In performing 
this responsibility, DRS staff advise State and 
local officials on strategies to make their build- 
ing standards on par with the ADA. 198 

The process of certification requires that DRS 
staff analyze each submitted code thoroughly, 
provide public notice, and hold public hearings on 
the proposed certification. 199 On May 20, 1993, 
DOJ responded to its first request for certification 
of a States building accessibility codes. 200 DOJ 
provided the State of Washington with a “side by 



196 Deval Patrick, Assistant Attorney General, CRD, DOJ, 
letter to Sen. Mark Hatfield, re: Building Code Certification 
(Equivalency to the ADA), May 16, 1995, reprinted in 8 Nat’l 
Disability L. Rep. (LRP) 1 33. 

1 97 42 U.S.C. § 12188(b)(ii) (1994); John Wodatch, Chief, 
DRS, CRD, DOJ, letter to Frederick D. Isler, Assistant Staff 
Director, OCRE, USCCR, Mar. 19, 1998, attachment, 
“Response to Request for Documents No. 1,” p. 2; see also 
DOJ September interview, p. 2. The certification procedure 
was established as part of the enforcement mechanism for 
title III to facilitate implementation of the new construction 
and alteration requirements applicable to public accommo- 
dations and commercial facilities. Construction in compli- 
ance with a certified code may be offered as evidence of 
compliance with title III in an ADA enforcement hearing. 
Code certification has no legal significance for new construc- 
tion or alterations under title II. DOJ Comments, July 17, 
1998, p. 3. 

198 DOJ/CRD, ADA Quarterly Status Report (January -March 
1997), p. 8. The DRS staff also represent the Attorney Gen- 
eral in her statutory role as a member of the U.S. Architec- 
tural and Transportation Barriers Compliance Board 

- (Access Board), which allows the Section to contribute to the 
development of ADA building and facilities accessibility 
guidelines for the entities subject to the Department’s 
regulations and all federally financed buildings. CRD Per- 
formance Plan as Mandated by GPRA; 29 U.S.C. § 792(a) 
(1994) (Attorney General is DOJ representative on Access 
Board). 

The ADA Standards for Accessible Design apply to new con- 
struction and alterations, and can also be used to determine 
the appropriate types of barrier removal in completed facili- 
ties. See John Wodatch, Chief, DRS, CRD, DOJ, letter to 
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR, 
Feb. 6, 1988, attachment, "Subject: Mission and Functions 
Statements — Response to Request for Documents No. 5,” p. 
6. DRS’ participation in the development of ADA Standards 
for Acceptable Design requires that the Section staff use 
innovative methods to solicit comments from corporations, 
governments, architects, and the disability community. 

199 CRD Performance Plan as Mandated by GPRA. 

200 DOJ/CRD, ADA Status Report (Apr. 4, 1994) p. 13. 
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side” analysis of its building standards relative to 
those of the ADA, and indicated areas of minor 
discrepancy between Washington’s codes and the 
ADA Standards for Accessible Design. 201 DOJ 
considered Washington’s facility accessibility 
codes to be “very progressive” but not quite on par 
with the ADA. 202 In July 1994, DOJ informed the 
State of Washington that the Department’s analy- 
sis revealed a few remaining areas in which the 
State’s codes were not fully equivalent to the ADA 
standards. 203 DOJ stated that once the State cor- 
rected the gaps, the State of Washington would 
receive a preliminary certification of its building 
codes. 204 The State of Washington, in turn, noti- 
fied DOJ that by November 1994, it expected to 
modify the facility standards in the areas identi- 
fied by the Department. 205 On March 29, 1995, 
DOJ certified that the Washington State Regula- 
tions for Barrier Free Design met or exceeded the 
new construction and alteration requirements of 
the ADA. 206 Similarly, before granting certifica- 
tion to the Texas Accessibility Standards, DOJ 
issued a “preliminary determination” in May 
1996, requesting public comment on this provi- 
sional certification, and scheduled a second hear- 
ing in August 1996. 207 After public hearings were 
held in Austin, Texas, and Washington, D.C., DOJ 
issued its second State building code certification 
and declared that Texas’ Building Accessibility 
Standards met or exceeded ADA requirements. 208 

As of May 1998, DOJ had determined that ac- 
cessibility codes in Washington, Texas, Maine, 
and Florida are equivalent to ADA title III re- 
quirements for new construction and altera- 
tions. 209 DRS officials contend that certification 
furthers the Federal objective of ensuring uniform 
levels of accessibility for individuals with disabili- 



201 Ibid. 

202 DOJ/CRD, ADA Quarterly Status Report (July-Septeniber 

1994) , p.8. 

203 Ibid. 

204 Ibid. 

2 °5 Ibid. 

206 DOJ/CRD, ADA Quarterly Status Report (January -March 

1995) , p. 9 

207 DOJ/CRD, ADA Quarterly Status Report (April-June 1996), 

p. 10. 

208 DOJ/CRD, ADA Quarterly Status Report (July -September 

1996) , p. 9. 

209 DRS June 3, 1998, Response, pp. 13-14. 



ties throughout the Nation. 210 In addition, DRS 
expects that its code certification provision will 
increase the number of buildings constructed in 
compliance with the ADA’s Standards for Accessi- 
ble Design and thereby avoid “costly litigation.” 211 

Complaints Processing Procedures 

Under the ADA, individuals who believe that 
they have been subjected to discrimination on 
the basis of disability by a public entity such as a 
State or local government agency are entitled to 
file a complaint within 180 days from the alleged 
discriminatory action. 212 DOJ considers a title II 
complaint filed on the date it is first filed with 
any Federal agency. 213 A "complete complaint” is 
a written statement that contains the aggrieved 
individual’s name and address, as well as a de- 
tailed description of the public entity's alleged 
discriminatory action. 214 

DRS and the other designated agencies are 
charged with receiving, processing, investigat- 
ing, and resolving complaints of alleged viola- 
tions under ADA title II, subtitle A. 215 All com- 
plaints must be in writing, unless an alternative 
procedure is necessary as a “reasonable modifi- 
cation” for an individual with a disability; a per- 
son cannot walk in to DRS’ offices in Washing- 
ton, D.C., and file a complaint. 216 The Disability 
Rights Section has a standard ADA title 
II/section 504 complaint form that instructs in- 
dividuals who perceive that they have been dis- 
criminated against by a public entity to provide 
(a) their name and address and that of the al- 
leged discriminating government entity or or- 
ganization; (b) the date on which discrimination 
occurred; (c) a description of the discriminating 
acts; (d) efforts (if any) made by complainant to 
resolve the claim through internal grievance 



2.0 CRD Performance Plan as Mandated by GPRA. 

2.1 Ibid. 

212 28 C.F.R. §35.170(aHb) (1997). 

2,3 Id. § 35.170(b). 

214 Id. § 35.104. 

2,5 DOJ/CRD, Title II Highlights ; DOJ/CRD, A Guide to 
Disability Rights Laws, p. 3; DOJ September interview 
(statement of Wodatch), pp. 2-3; DOJ/CRD, ADA Quarterly 
Status Report (January -March 1995), p. 3; USCCR, Funding 
Federal Civil Rights Enforcement, pp. 25, 34; CRD Perform- 
ance Plan as Mandated by GPRA. 

216 Whisonant interview, pp. 2-3. 
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procedures of the public entity or organization; 
and (e) additional entities (if any), such as the 
DOJ or other Federal, State, or local civil rights 
agencies, to which the complaint was filed. 217 If 
an incomplete complaint is received and the 
complainant does not comply with the request 
for additional information, the Civil Rights Divi- 
sion is entitled to close the complaint. 218 

Complaints raise concerns about jails, pris- 
ons, and inmates; State licensing boards; effec- 
tive communications; access to police depart- 
ments, town halls, courts, and other public pro- 
grams and facilities; emergency services; and 
other issues. 219 These issues are discussed fur- 
ther in chapter 3. 

According to its Section Chief, DRS receives 
more complaints than staff can handle and many 
complaints are not “opened” as cases to be inves- 
tigated. 220 DRS tends to open more cases in- 
volving State and local government issues, be- 
cause the Section is required to do so. 221 The Sec- 
tion Chief also said that he would like for staff to 
be able to respond to all complaints and men- 
tioned the possibility of prioritizing complaints 
similarly to EEOC's categorized process to im- 
prove efficiency. He noted, however, that this 
would require a change in the Department’s im- 
plementing regulation for title II of the ADA. 222 
DRS staff have attempted to become more effi- 
cient in processing more complaints, but limited 
resources are a continuing constraint. DRS has 
fewer than 15 investigators to respond to com- 
plaints from the entire United States. Although 
disability rights organizations have suggested 
that DRS should handle more high profile cases 
and initiate more litigation against State and 
local agencies, DRS’ position is that a good en- 



217 DOJ, CRD, DRS, Title II of the Americans with Disabili- 
ties Act /Section 504 of the Rehabilitation Act of 1973 Dis- 
crimination Complaint Form (undated) (hereafter cited as 
DOJ/CRD, Title II Discrimination Complaint Form). 

2 »« 28 C.F.R. § 35.171(c)(2) (1997). 

219 CRD Performance Plan as Mandated by GPRA; DOJ 
September interview, pp. 2 and 4; DOJ November interview, 
p. 1; and DOJ/CRD, ADA Quarterly Status Report (April- 
June 1997), PP- 3 and 7; and DOJ/CRD, ADA Quarterly 
Status Report (April-June 1996), p. 2. 

220 Wodatch interview, p. 5. 

22 > Ibid., p. 6. 

222 Ibid., p. 5. 



forcement program has a mix of large and small 
impact cases. 223 

Mail Process 

When mail arrives at DRS, two support staff 
members open and review it, record the informa- 
tion in the Correspondence Tracking System 
(CTS) and distribute it. 224 New complaints are 
distributed by State and placed in the intake file 
cabinet. Additional information on previously 
received complaints is given to the person listed 
in CTS. If the complaint is already in the Case 
Management System (CMS), then a staff mem- 
ber will update CMS and distribute the com- 
plaint to the assigned person in CMS. Any mate- 
rial relating to title II complaints that already 
have been referred to designated agencies goes 
to a staff member. Policy requests, certification 
materials, interagency correspondence, and 
regulatory issues are given to Certification and 
Coordination staff. Mail from Members of Con- 
gress is routed to the appropriate staff member, 
logged in, and then distributed for a response. 
Referrals from other agencies are given to the 
appropriate staff member to (1) enter into CMS, 
(2) assign “DJ” (case) numbers, and (3) create a 
file and distribute to deputies according to 
teams. Deputies assign the matter to an attor- 
ney, issue a right to sue letter or other closing, or 
return to the appropriate staff for additional in- 
vestigation. 225 

Disability rights professionals have criticized 
DRS for its inefficiency in responding to com- 
plaints. 226 Staff from 5 out of 10 federally funded 



223 Ibid., p. 5. 

224 Some correspondence, mostly related to ongoing private 
cases, is received over the Internet and is not recorded in 
CTS. This mail is reviewed and distributed for appropriate 
action by another staff member. Mail addressed to a par- 
ticular person, except the Section Chief, is distributed to 
that person without being recorded in the CTS. Requests for 
technical assistance are given to the person in charge of 
technical assistance and priority mail or mail with court 
captions are given to deputies or to the assigned attorney if 
the case is already in the case management system (CMS). 

225 John Wodatch, Chief, DRS, letter to Frederick D. Isler, 
Assistant Staff Director, OCRE, USCCR, Mar. 19, 1998, 
attachment, “Subject: Complaints Processing — DRS Mail 
Procedure, DRS response to Request for Documents No. 1 M , 
pp. 1-2 (hereafter cited as Complaints Processing — DRS 
Mail Procedure). 

22fi See, e.g., Carl Suter, Associate Director, Office of Reha- 
bilitation Services, Illinois Department of Human Services, 
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disability and business technical assistance cen- 
ters (DBTACs) report that many individuals in 
their regions have complained about or even 
given up on DRS’ complaint processing sys- 
tem. 227 Another advocate wrote the Commission 
that as of April 1998 his agency had not received 
a response from DOJ regarding a complaint filed 
in 1995. 228 

DRS staff has acknowledged that in the past 
they did not notify complainants that their cor- 
respondence had been received or whether DRS 
would be acting on the complaint. In addition to 
the anxiety this caused complainants, it nega- 
tively affected several areas within DRS. In par- 
ticular, complainants often would call the infor- 
mation line to ask about the status of their com- 
plaints, causing the workload of the phone op- 
erators to increase and interfere with their abil- 
ity to respond to substantive questions. 229 To 
increase efficiency, DRS staff began to review 
the complaint processing procedures on a con- 
tinuing basis. For example, approximately a year 
and a half ago a new Supervisory Attorney for 
Investigation and the Supervisory Attorney for 
Administration overhauled and streamlined in- 
take processing, which led to improvements in 
the overall complaint processing procedure and 
reduced backlogs. 230 The basic steps in DRS’ 



letter to Frederick D. Isler, Assistant Staff Director, OCRE, 
USCCR, June 9, 1998, enclosure, pp. 2, 3 (“The ADA is lim- 
ited mainly by the inability of those agencies responsible for 
enforcement to act in an expedient manner. . . .The major 
policy issue is the slow manner in which ADA complaints 
are dealt with.”) (hereafter cited as Suter letter). 

227 David Esquith, National Institute on Disability and Re- 
habilitation Research, U.S. Department of Education, inter- 
view in Washington, DC, Jan. 8, 1998, addendum to inter- 
view, Memorandum from Robin Jones to David Esquith, 
Jan. 6, 1998, pp. 2-5. 

228 Lawrence Berliner, General Counsel, Connecticut Office 
of Protection and Advocacy for Persons with Disabilities, 
letter to Frederick D, Isler, Assistant Staff Director, OCRE, 
USCCR, Apr. 20, 1998, p. 2 (“Our experience with DOJ has 
been unsatisfactory. Agency personnel and consumers have 
filed complaints with the DOJ and do not receive letters of 
confirmation or the results of any DOJ intervention. For 
example, in one case filed in 1995. . .this agency has re- 
ceived no response from any DOJ official, to date. Conse- 
quently we were forced to close the matter in the absence of 
any DOJ response in almost three years.”). 

229 Wodatch interview, p. 5. 

230 Whisonant interview, p. 1; Wolfson interview, p. 1. 



complaint processing procedures are summa- 
rized below. 231 

Intake Process 

When DRS receives a complaint, staff notifies 
the complainant by postcard that DRS has re- 
ceived the complaint. 232 This postcard informs 
the complainant that within 8-12 weeks DRS 
will send additional information on the action 
DRS has decided to take. 233 If a complaint is 
“opened” for investigation, the complainant is 
informed and is asked to sign a Privacy Act re- 
lease. After this initial contact, DRS does not 
keep the complainant informed of the progress of 
the investigation and negotiation. 234 Although 
the time varies, typically there is a delay of 4 to 
8 weeks between the time DRS receives a com- 
plaint and when the complainant actually re- 
ceives a response from DOJ. 235 After the investi- 
gation is completed, the complainant is informed 
of how the complaint was resolved. 

An investigator s typical caseload fluctuates 
between 35 to 55 active cases. Investigators 
submit monthly reviews to the Supervisory At- 
torney for Investigation, informing her how soon 
they anticipate closing cases. This helps the Su- 
pervisory Attorney monitor caseloads and de- 
termine whether investigators should be given 
additional cases. 236 

DRS investigators receive new complaints 
from their assigned States at least once a 



231 Complaints Processing — DRS Mail Procedure. 

232 DRS has temporarily stopped mailing postcard notices 
because some complainants were receiving the DRS re- 
sponse to the complaint before the postcard. DOJ Com- 
ments, July 17, 1998, p. 3. 

233 Eve Hill, Supervisory Attorney, Investigation, DRS, 
CRD, DOJ, interview in Washington, DC, April 14, 1998, p. 
2 (hereafter cited as Hill interview); Whisonant interview; 
Wolfson interview, p. 3. 

234 Hill interview, p. 3. DRS reviews all incoming com- 

plaints. From this review, DRS determines whether the 
complaint should be opened for a more indepth investiga- 
tion. Generally, complaints that are not opened for further 
investigation are closed because they fail to state a claim, 
they are untimely, or the are already being reviewed by the 
agency with proper jurisdiction. DOJ Comments, July 17, 
1998, p. 2. ' 

235 Whisonant interview, p.'3. 

236 Wolfson interview, p. 2; Whisonant interview, p. 4. 
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week. 237 The DRS staff member responsible for 
intake reviews complaints, summarizes their 
contents on intake cover sheets, and makes pre- 
liminary recommendations for disposition. 238 A 
staff attorney reviews the recommendations 
made by investigators, updates CTS, and dis- 
tributes the complaints to the appropriate staff 
person. Recommendations involving requests for 
litigation, such as amicus participation or inter- 
vention in existing cases, are forwarded to the 
Deputy Chiefs. Other documents are sent to the 
Supervisory Attorney for Investigation. 239 

The Supervisory Attorney for Investigation 
reviews the staff attorneys recommendations. 
Deputy Chiefs further review title III recom- 
mendations. If mediation is recommended, the 
complaint is sent to the Technical Assistance 
Team. If further investigation is recommended, 
CTS is updated and the complaints are distrib- 
uted to support staff for: (1) entry in CMS, (2) 
assignment of DJ (case) numbers, and (3) crea- 
tion of case files. Another staff member then 
generates a privacy release letter to be sent to 
the complainant. The complainant must sign 
and return this release letter before DRS will 
conduct further investigation. Once DRS re- 
ceives a signed release form the case file is then 
returned to an investigator. Some cases are then 
forwarded to the DRS staff attorney who super- 
vises the U.S. Attorney referral process. Other 
cases are handled by investigators and DRS staff 
attorneys. 240 

If the complaint goes through the U.S. attor- 
ney referral process, the DRS staff attorney for- 
wards the complaint to a paralegal who then 
contacts the U.S. attorney. 241 If the U.S. attorney 
accepts the complaint, the paralegal then for- 
wards the complaint to the Mail/Dockets staff 
for: (1) entry into CMS, (2) the assignment of a 
DJ number, and (3) file creation. The paralegal 
then forwards the complaint to the U.S. attor- 



237 Complaints Processing — DRS Mail Procedure, p. 2. Since 
April 1998, new complaints have been distributed to a staff 
member who reviews and summarizes each new complaint 
and recommends a disposition. DOJ Comments, July 17, 
1998, p. 3. 

238 Whisonant interview, p. 2. 

239 Complaints Processing — DRS Mail Procedure, p. 3. 

240 Ibid. 

24 » Ibid., p. 4. 



ney. If the U.S. attorney does not accept the 
complaint, the paralegal returns the complaint 
to the Supervisory Attorney for Investigation for 
reassessment. 

Alternate Dispute Resolution/Mediation Process 

If a complaint is referred to the mediation re- 
ferral process, the equal opportunity special- 
ist/program analyst checks to ensure that a me- 
diator will be available and a release for referral 
to mediation is sent to the complainant. 242 If the 
complainant returns the release, the respondent 
is notified of the referral, and the complaint is 
then referred to the Key Bridge Foundation for 
Education and Research. The Key Bridge Foun- 
dation is funded by a technical assistance grant 
from the Department of Justice to train profes- 
sional mediators on the requirements of the 
ADA who can then handle DRS cases. The foun- 
dation has trained more than 400 mediators 
from 42 States and the District of Columbia. All 
mediators accepted into this mediation program 
must have the following minimum qualifications: 

• Completion of an approved mediation train- 
ing program 

• 2 years experience mediating disputes 

• Knowledge of the ADA 

• Membership in a recognized (national or 
State) professional dispute resolution organi- 
zation 243 

Other desired qualifications include prior experi- 
ence mediating civil rights disputes and familiar- 
ity with disability issues and disabilities. 244 

DRS staff does not directly mediate cases. 245 
If mediation resolves the complaint, the equal 
opportunity specialist/program analyst closes the 
complaint, and CTS is updated to reflect the fi- 
nal disposition accomplished. If mediation does 



242 Ibid. 

243 John Wodatch, Chief, DRS, CRD, DOJ, letter to Freder- 
ick D. Isler, Assistant Staff Director, OCRE, USCCR, Feb. 6, 
1998, attachment, “Preliminary Information Request for the 
Disability Rights Section, Subject: Complaints Processing, 
Response to Question No. 1,” p. 1 (hereafter cited as Com- 
plaints Processing). To learn more about the process of me- 
diating ADA complaints, individuals can examine the Key 
Bridge Foundation for Education and Research’s brochure 
entitled “Want to Resolve Your ADA Complaint? Consider 
Mediation.” 

244 Complaints Processing, p. 1. 

245 Hill interview, p. 4. 
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not resolve the complaint, it goes back to the Su- 
pervisory Attorney for Investigation for review. 

DRS staff refers cases to mediation to reduce 
reliance on the formal investigation and litiga- 
tion process. 246 Mediation allows complainants to 
get results independently, without having to 
wait for DRS to navigate its case through litiga- 
tion. 247 DRS would not mediate in an area where 
DRS wants to set precedent or where there is a 
large imbalance of power between parties. 248 
Mediation is an informal process where an im- 
partial third party can expeditiously help con- 
flicting parties find mutually agreeable and sat- 
isfactory solutions to their differences and reach 
a resolution, while avoiding the expense and 
delay frequently associated with formal investi- 
gation and litigation. 249 According to DOJ, me- 
diation brings parties together to (a) settle their 
differences through “discussion and problem- 
solving,” and (b) achieve “win-win” solutions 
rather than compromise. 250 

To determine which specific title II and title 
III cases to refer to mediation, DOJ considers 
the nature of the complaint, the availability of a 
participating mediator in the complainant's gen- 
eral geographic location, and the ability of the 



246 DOJ/CRD, A Guide to Disability Rights Laws, p. 3; CRD 
Performance Plan as Mandated by GPRA; DOJ, “ADA Me- 
diation Program," Aug. 14, 1997, p. 1 (hereafter cited as DRS, 
“Description of Mediation”). From the start of the mediation 
program (1993) to the end of fiscal year 1997, DRS offered 475 
complainants the opportunity for mediation. Of the 475 com- 
plainants, 289 (61 percent) accepted mediation. Therefore, 
DRS has referred 289 complaints (2.9 percent) of complaints 
for mediation. Of the 289 complaints referred for mediation, 
only 20 complaints involved title II matters. DOJ Comments, 
July 17, 1998, p. 1. 

247 Wodatch interview, pp. 5-6. 

248 Hill interview, p. 4. 

249 DOJ, "ADA Mediation Program," p. 1; DOJ/CRD, ADA 
Quarterly Status Report (January -March 1997), p. 9; and DRS, 
"Description of Mediation," p. 1. Many ADA disputes can be 
resolved quickly and with minimal expense via the use of 
competent "ADA- literate" mediators. See DRS, "Description of 
Mediation," p. 1. 

250 DOJ, "ADA Mediation Program," brochure, no date, p. 1 
(hereafter cited as DOJ, ADA brochure). Mediation proceed- 
ings are confidential and voluntary for all participants in a 
particular case. The process usually requires multiple meet- 
ings between the conflicting parties and their mediator before 
an ADA case is resolved. In addition, mediators may hold 
independent, private sessions with one party. See DOJ/CRD, 
ADA Quarterly Status Report (January-March 1997), p. 9 and 
DOJ, "ADA Mediation Program," p. 1. 



conflicting parties to participate actively in the 
mediation process. 251 Cases most suitable to the 
mediation process address issues such as barri- 
ers to building access, lack of accessible parking, 
denied access to programs or services, lack of 
alternate formats of written materials, effective 
communication (e.g., denial of interpreter serv- 
ices or assistive listening devices), and modifica- 
tion of policies. 252 

Although DOJ is prepared to resolve title II 
complaints and other ADA charges through liti- 
gation, the Department attempts initially to set- 
tle these discrimination cases through alterna- 
tive dispute resolution. 253 DOJ’s 1997-2002 Stra- 
tegic Plan explicitly mentions that the Depart- 
ment intends to use alternative dispute resolu- 
tion where appropriate, to prevent litigation. 254 
Under title II of the ADA, DOJ is required to 
negotiate a resolution of complaints before 
starting litigation. Alternative means of dispute 
resolution, such as mediation and settlement 
negotiations, are encouraged to resolve claims 
that allege public entities discriminated on the 
basis of disability. 255 As a result, many title II 
claims of discrimination have been resolved 
through these informal methods. 256 During 1998, 



251 DRS, "Description of Mediation," p. 1; and DOJ/CRD, ADA 
Quarterly Status Report (January-March 1997), p. 9. A list of 
the cities with mediators participating in DOJ's program is 
available through the Internet. See DOJ/CRD, ADA Quarterly 
Status Report (January-March 1997), p. 9. As of September 
1997, ADA mediators were located in more than 100 cities and 
42 States throughout the Nation. See DOJ, "ADA Mediation 
Program;” and DOJ September interview, p. 3. 

252 DOJ/CRD, ADA Quarterly Status Report (January-March 
1997), p. 9; DRS, "Description of Mediation," p. 1; DOJ, "ADA 
Mediation Program," p. 1; and DOJ, ADA brochure, p. 2. 

•253 NCD, ADA Watch — hear One, p. 37; and DOJ, "ADA Me- 
diation Program," Aug. 14, 1997, p. 1; 28 C.F.R. § 35.176 
(1997) (ADR encouraged); id §§ 35.173-.174 (designated 
agency must initiate negotiations with public entity to secure 
voluntary compliance, before referring matter to Attorney 
General). 

254 DOJ, Strategic Plan 1997-2002, p. 13; see also 28 C.F.R. 
§ 35.176 (1997) (ADR encouraged). 

255 28 C.F.R. § 35.176 (1997) provides that “the use of alterna- 
tive means of dispute resolution, including settlement negotia- 
tions, conciliation, facilitation, mediation, fact-finding, mini- 
trials, and arbitration, is encouraged to resolve [ADA] dis- 
putes.” 

256 DOJ, “ADA Mediation Program,” p. 1. 
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DRS expects to develop policies and procedures 
for alternative dispute resolution. 257 

According to DRS, as of December 31, 1997, 
322 complaints had been referred to mediation. 
In terms of subject matter, 204 of these com- 
plaints involved barrier removal issues, 66 in- 
volved policy modification issues, and 52 in- 
volved effective communication. In terms of out- 
come, 128 complaints had been successfully re- 
solved, 20 were unsuccessfully mediated, 54 
were not mediated (due to death of one party, 
inability to locate a party, etc.), and 120 were 
still pending. 268 Complainants now appear to be 
more familiar with mediation than when the 
program began. DRS sends complainants in the 
initial stages of a case a brochure to explain me- 
diation. Some complainants now request media- 
tion, and other parties refuse it. 259 

Disability advocates generally give DOJ’s 
mediation program high marks as a good alter- 
native to litigation and recommend it be publi- 
cized more. 260 In support of alternate dispute 
resolution, one advocate wrote that “[t]he pres- 
ent method of investigating each complaint. . .is 
ineffective and does not work.” 261 

Investigation Process 

Cases that are not referred to mediation or 
the U.S. attorney project are investigated, nego- 
tiated, and in some cases litigated by DRS staff. 
As mentioned above, once a privacy release let- 
ter is returned to DRS by a complainant, a DRS 
investigator can begin a substantive investiga- 
tion. The investigator first identifies the applica- 
ble legal requirements, determines if additional 
information is needed, identifies additional ques- 
tions that need to be asked, determines the in- 
vestigative plan, and recommends appropriate 
relief. 262 The investigator then contacts the re- 



257 CRD Performance Plan as Mandated by GPRA. 

258 Complaints Processing, p. 2. 

259 Hill interview, p. 4. 

260 See, e.g., Martin letter, attachment, p. 9 (“There is a need 
to bring attention and applause to DOTs Mediation Pro- 
gram. It has been demonstrated that mediation can resolve 
disputes quickly and satisfactorily, without the expense and 
delay of formal investigation and litigation. Mediation is one 
of the best ways to handle ADA complaints/'). 

261 Suter letter, enclosure, p. 3. 

262 John Wodatch, Chief, DRS, letter to Frederick D. Isler, 
March 19, 1998, attachment, “Subject: Complaints Process- 



spondent(s) by telephone or sends a data re- 
quest. 263 Respondents are contacted by telephone 
when: (1) the investigator has all of the needed 
information, (2) the case is not complex, (3) the 
respondent is unlikely to dispute the facts, (4) 
the respondent is likely to cooperate, or (5) the 
case is likely to be resolved quickly and infor- 
mally. A data request is sent if: (1) the respon- 
dent has a different version of the facts, (2) more 
information is needed, (3) the investigator thinks 
the respondent may not cooperate, or (4) DRS is 
seeking a settlement agreement and/or dam- 
ages. 264 According to one investigator, once he 
has contacted a respondent, he may not return 
to the case for weeks or months, depending on 
his caseload. However, backlogged cases and hot 
issues such as HIV are given priority. 265 *■ 

Investigators conduct site visits as part of 
their investigation most often in architectural 
cases, but also may conduct site visits to deter- 
mine credibility. 266 If a site visit is needed, it can 
be done at any stage of the investigation once 
the respondent has been contacted. Onsite inves- 
tigations are normally not done for title II com- 
plaints, 267 but one investigator did a site visit for 
a complaint alleging that a doctor refused to 
treat a patient with AIDS. 268 

Investigators can start the negotiation proc- 
ess with respondents either over the telephone 
or in writing. Often when an entity realizes that 
DOJ has become involved in a complaint, that 
entity will quickly provide accommodation as 
required under the ADA. 269 After the investiga- 
tor has negotiated with a respondent, resolution 
may be accomplished by (1) a letter of findings 
with no violation, (2) an informal resolution, or 
(3) a settlement agreement. 270 A letter of resolu- 
tion can be issued if a respondent already has 



ing — Summary of Steps in a DRS Investigation, DRS re- 
sponse to Request for Documents No. 1", p. 1 (hereafter cited 
as Complaints Processing — Steps in a DRS Investigation). 

2G3 Ibid. 

264 Ibid. 

2G5 Whisonant interview, p. 3. 

2GG Hill interview, p. 3. 

267 Whisonant interview, p. 3; Wolfson interview, p.2. 

268 Wolfson interview, p.2. 

269 Whisonant interview, p. 3. 

270 Ibid., p. 4; see 28 C.F.R. § 35.172(a) (1997) (letter 0 f find- 
ings); id. § 35.173 (voluntary compliance agreements). 
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undertaken necessary changes. In cases where 
respondents will have to take significant action 
to achieve compliance (such as making architec- 
tural modifications), DRS staff will draft a set- 
tlement agreement. 271 In cases resolved through 
negotiation, the parties are informed of the 
resolution, any necessary monitoring is per- 
formed, and the file is closed. CMS is updated to 
reflect the final action in the case. 

If resolution is not accomplished because the 
respondent does not agree to what DRS wants 
and negotiations have deadlocked, then a letter 
of findings with violation is issued. 272 Before 
DRS issues this letter, it will give the entity sev- 
eral chances either to sign or comply with a set- 
tlement agreement. 273 This letter is an indepth 
analysis of the complaint, investigation, evi- 
dence, legal requirements, and DRS’ conclusion. 
This letter also gives the respondent one more 
chance to accept DRS’ offer before the case is 
referred for litigation. Cases referred for litiga- 
tion must be reviewed by one of the Deputy 
Chiefs and the Section Chief and, ultimately by 
the Assistant Attorney General for Civil Rights 
before a letter of findings is issued. 274 

Litigation Process 

Under the title II regulations, DRS is 
authorized to initiate litigation that arises from 
its own investigations and on referral from the 
seven designated Federal agencies that investi- 
gate and resolve ADA complaints. 275 In any ADA 
complaint, DRS’ primary objective is to achieve 
compliance with the statute. 276 In general, DRS 
aims to educate and negotiate, and litigation is a 



271 Hill interview, p. 3. 

272 Complaints Processing — Steps in a DRS Investigation, 

p. 2. 

273 Whisonant interview, p. 4; see 28 C.F.R. § 35.173 (1997). 

274 Complaints Processing — Steps in a DRS Investigation, p. 
1. 

275 28 C.F.R. §§ 35.174, 35.190(b)(6), 36.503 (1997). See also 
CRD Performance Plan as Mandated by GPRA.; USCCR, 
Funding Federal Civil Rights Enforcement , pp. 25, 34. 

276 DRS Staff, DOJ, interview in Washington, DC, Sept. 3, 
1997, p. 3. The goal of the Disability Rights Section is to 
obtain compliance rather than prove that someone has vio- 
lated the law. See DRS Staff, DOJ, interview in Washington, 
DC, Nov. 6, 1997 (statement of Elizabeth Savage, Counsel to 
Acting Assistant Attorney General), p. 4. 



final resort. 277 However, in any case that goes to 
court, all resources, including civil penalties and 
compensatory damages, are used to achieve 
compliance. 278 

DRS finds out about private litigation that 
involves title II issues through a number of 
sources such as advocacy groups, private attor- 
neys involved in the cases, staff in U.S. attor- 
neys offices, contacts from public speaking en- 
gagements, and other continuing contacts. A 
senior legal counsel also reviews information 
from a computer research service and disability 
and health law publications to compile clippings 
which are circulated to staff. 279 Some DRS staff 
members expressed that a system which could 
scan all documents filed in Federal courts to 
identify and alert DRS to title II cases would be 
ideal. There is a database in existence; however, 
not all courts are part of its system. 280 

As of June 1998, DRS staff had initiated liti- 
gation under title II in three cases, intervened as 
a party in nine lawsuits, and filed 33 amicus 
briefs. 281 DRS resolves some of the cases it liti- 
gates at the time a suit is filed or soon after- 
wards by means of a negotiated consent de- 
cree. 282 Consent decrees are monitored and en- 
forced by the Federal court in which they are 
entered. 283 During the 1990s, DOJ was an initia- 
tor, intervenor, and an amicus curiae in various 
title II disputes that were resolved via consent 
decrees. 284 

The average caseload of DRS attorneys 
(including pending litigation and monitoring 
compliance with settlements or consent decrees) 
is 46 matters. 285 The amount of time it takes for 



277 DOJ September interview (statement of Wodatch), p. 3. 

278 DOJ September interview (statement of Wodatch), p. 3. 

279 Wohlenhaus interview, p. 3; Novich interview, p. 3. 

280 Nichol interview, p. 3; Wohlenhaus interview, p. 3. 

281 DRS June 3, 1998, Response, p. 11. . 

282 DOJ/CRD, ADA Quarterly Status Report (April-June 
1997), p. 4. 

283 Ibid. A consent decree is a judgment entered by consent of 
the parties whereby the defendant agrees to stop alleged ille- 
gal activity without admitting guilt or wrongdoing. Upon ap- 
proval of such agreement by the court, the government’s ac- 
tion against the defendant is dropped. See Joseph Nolan et al., 
eds., Blacks Law Dictionary 410 (6 th ed. 1990). 

284 DOJ/CRD, ADA Quarterly Status Reports, various quar- 
ters. 

285 DRS June 3, 1998, Response, p. 12. 
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a complaint to be resolved through negotiation 
and/or litigation varies dramatically from case to 
case; however, DRS staff indicate that in some 
instances it could take more than a year. 286 Staff 
acknowledges this is not ideal, but point out the 
complaint process has improved much in the 
past 2 years. 287 

Members of the disability community have 
criticized DRS for not litigating enough and ne- 
gotiating or settling too frequently. 288 These 
critics generally believe that DRS should direct 
more resources toward establishing legal prece- 
dent that will be binding on parties in subse- 
quent cases, whereas mediation typically obtains 
results for only one party. DRS’ Section Chief 
has responded to this criticism by stating that 
(1) DRS is constrained by the regulations and by 
Executive Order 12988 to try to resolve cases 
before litigating, and (2) many in the disability 
community do not want mediation because they 
perceive it as “special treatment” provided under 
the ADA but not to other groups through other 
antidiscrimination laws. 289 

According to DRS staff, although DRS has 
written amicus briefs and has intervened as a 
colitigant in preexisting private litigation, the 
Department has initiated litigation against pub- 
lic entities under title II in only three cases. 290 
DRS staff attribute this to the fact that staff 
cannot litigate complaints falling under the ju- 
risdiction of any of the designated agencies un- 
less the agencies refer such cases to DRS. Thus 



286 pjill interview, p. 2. 

287 Nichol interview, p. 2. 

288 Wodatch interview, pp. 5-6. According to DRS, after a 
finding of a violation, resolution can take a variety of forms, 
including informal or formal settlement agreements, consent 
decrees (approved by a court), or litigation. A decision to 
litigate is made only where DRS and individuals or entities 
in violation of the ADA cannot agree on appropriate reme- 
dies or on interpretation of the law. In fact, the title II 
regulation requires that DRS attempt to reach a voluntary 
resolution of complaints prior to commencing litigation. 
Also, section 1(c) of Executive Order No. 12988 requires that 
before pursuing litigation, DOJ should resolve claims infor- 
mally through discussions, negotiations, or settlements, 
whenever feasible. DOJ Comments, July 17, 1998, p. 1 . See 
28 C.F.R. § 35.174 (1997); Exec. Order No. 12988, 3 C.F.R. 
158 (1997). 

289 Wodatch interview, pp. 5-6. 

290 DRS June 3, 1998, Response, p. 11 and attachments 5 
and 7. 



far, DRS has received only a few referrals, which 
may be a symptom of the designated agencies’ 
lack of knowledge of remedies (damages) avail- 
able under title II. 291 DRS staff noted this lack of 
referrals has hampered the Section’s enforce- 
ment efforts under title II. 292 In areas where 
DRS has original jurisdiction, like courts, State 
and local governments tend to comply before 
DRS seeks approval to litigate. 293 

According to DRS’ Special Legal Counsel, the 
Section has obtained favorable rulings in every 
ADA case it has litigated, with the exception of a 
few cases involving prisons. 294 DRS litigation has 
brought about positive changes in many areas: 
clarifying curb cuts, ending unnecessary segre- 
gation of persons in institutions, ensuring acces- 
sibility to anonymous voting for persons with 
mobility and sight impairments, and eliminating 
improper mental health inquires in professional 
licensing procedures. DRS has won important 
court rulings defining what types of disabilities, 
services, and contexts are covered by or trigger 
obligations to comply with the ADA. DRS has 
also successfully obtained consent decrees that 
have had a major effect in clarifying ADA cover- 
age. 295 

The Special Legal Counsel further sees a dis- 
tinction that exists between litigation under the 
ADA and other statutes, since the ADA is much 
more open ended. New issues are always sur- 
facing because the law is still being developed. 296 
In terms of developing ADA caselaw, he empha- 
sized that DRS could achieve results in many 
more areas if it could litigate in cases currently 
handled by the designated agencies, which are 
not being referred to DRS. 297 



291 Wodatch interview, pp. 5 and 7; Novich interview, p. 3; 
Breen interview, p. 2. Designated agencies also may not be 
familiar with 28 C.F.R. § 35.174 (1997). It provides that “if a 
public entity declines to enter into voluntary compliance 
negotiations or if negotiations are unsuccessful, the desig- 
nated agency shall refer the matter to the Attorney General 
for appropriate action.” Id. (emphasis added). 

292 Novich interview, p. 3; Breen interview, p. 2. 

293 Wodatch interview, p. 6. 

29,1 Breen interview, p. 4. 

295 Ibid., pp. 3-4. 

296 Ibid., p. 2. 

297 Ibid., pp. 3-4. 
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Analysis of Complaint Processing Data 

The Disability Rights Section has two data- 
bases, a correspondence tracking system (CTS) 
and a case management system (CMS). All cor- 
respondence received by DRS is entered into and 
tracked by CTS. Only the correspondence ac- 
cepted for investigation, mediation, and/or litiga- 
tion is entered into CMS. DRS considers CTS to 
be a “pretty good” database, but considers CMS 
to be “an eighties” database. 298 CTS is a pilot 
program, which originated in DRS, that other 
sections subsequently have started to use. 

DRS does not have the same database capa- 
bility as EEOC. CMS is outdated and runs on a 
program that only allows DRS to generate 
“canned” or predesigned reports. 299 The most 
common standard report DRS staff generates 
from the CMS database is the “OPENLIST” re- 
port, which allows staff to assess the date com- 
plaints were opened, types of respondents, num- 
ber of cases per judicial district or State, and the 
status of the complaint (open, closed, etc.). The 
CMS database also can create a list of com- 
plaints providing the names of staff assigned to 
them. These reports are produced quarterly or as 
requested and made available to DRS supervi- 
sors. Other reports the CMS database can gen- 
erate include lists of closed complaints by title 
and disposition (outcome) and the number of 
complaints that have been referred to designated 
agencies. 300 

With different software, DRS would be able to 
perform data trend analysis, which it currently 
cannot do. DRS staff has discussed the merits of 
a database that would be more efficient and ef- 
fective. 301 

According to data received from DRS, a total 
of 10,065 complaints was entered into DRS’ CMS 
database between fiscal year 1992 and fiscal 
year 1997. 302 This figure is an aggregate of com- 
plaints received under titles I, II, and III. 303 Be- 
tween fiscal year 1993 and fiscal year 1997, the 



298 Searing interview, p. 3. 

299 Ibid., p. 2-3. 

300 DRS June 3, 1998, Response, p. 7. 

301 Searing interview, p. 2. 

302 DOJ, DRS, Cordmain Data File (hereafter cited as Cord- 
main data file). 

303 The format of the data does not allow us to separate 
complaints by title. 



average number of title II complaints opened 
was 726. This number excludes complaints re- 
ferred to other designated agencies. The average 
number of complaints referred to designated 
agencies was 590, and the average number of 
investigations completed, including disposition 
of referrals, was 503. 304 

The database appears to have numerous er- 
rors. Some of the variables listed in the dataset 
do not contain values. In some instances, nearly 
three-fourths of the complaints have data fields 
that are empty. Reasons for missing data values 
include: (1) data values just were not entered, (2) 
the values may not have been known at the time 
the complaint was entered into CMS and no up- 
date was done, and (3) values just were not iden- 
tified for some cases. 305 If DRS ever acquires the 
capability to perform data analysis, it is crucial 
that it have a reliable database with as few 
missing values as possible. The State in which 
the complaint was filed is the only variable for 
which there are no missing values. 



TABLE 2.1 

Top States from Which Complaints Are Filed 



State 


Complaints 


Percentage of 
all complaints 


Total 


10,065 


100.0 


California 


1,022 


10.2 


Florida 


701 


7.0 


New York 


673 


6.7 


Texas 


668 


6.6 


Michigan 


423 


4.2 


Pennsylvania 


404 


4.0 


Colorado 


330 


3.3 


Virginia 


326 


3.2 


Illinois 


323 


3.2 


Ohio 


323 


3.2 


Georgia 


285 


2.8 


11 -State total 


5,478 


54.4 



Source: DOJ, DRS, Cordmain Data File. 



According to data received from DRS, 11 
States accounted for more than half of all title I, 



304 DRS June 3, 1998, Response, p. 11. Fiscal year 1992 data 
are not included because the low number of cases not re- 
ferred would skew the average. Ibid. 

305 Shirley Hillgren, Contractor, CRD, DOJ, FAX, p. 1. 
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FIGURE 2.1 
Complaints by State 




Source: DOJ, DRS, Cordmain Data File. 



II, and III complaints entered into CMS be- 
tween fiscal year 1992 and fiscal year 1997 
(table 2.1). More than 10 percent of all DRS 
complaints came from California, which had a 
population of well over 31 million people in 
1992. 306 California also has a history of active 
disability rights groups. 307 New York, Texas, 
Pennsylvania, and Florida also accounted for a 
high proportion of complaints (figure 2.1). All 
four of these States also had relatively large 
populations of 12 to 18 million people in 
1992. 308 More complaints come from metro- 
politan areas, such as big cities like Chi- 
cago. 309 Communities with independent living 



306 Cordmain data file; U.S. Department of Commerce, 
Bureau of the Census, County and City Data Book: 1994, 
Washington, DC, Table A. States, p. 2. (hereafter cited as 
1994 County City Data Book). 

307 Nichol interview, p. 2, 

308 1994 County City Data Book. 

309 Bowen interview, p. 2. 



centers are more active in filing title II com- 
plaints. 310 

Regionally, the largest proportion of all 
complaints filed (37 percent) comes from the 
South, although Southern States such as West 
Virginia, Delaware, and Arkansas each ac- 
counted for less than 1 percent of total com- 
plaints (figure 2.1). 311 Only 18 percent of all 
complaints were filed from the Northeast. 
Less than 1 percent of all complaints were 
filed from highly rural northeastern States 
such as Maine, New Hampshire, and Vermont 
(figure 2.1). Midwestern States such as Ne- 
braska and Iowa were least likely to have 
complaints filed (figure 2.1). 312 



310 Nichol interview, p. 2. 

311 Data used in this figure is based on the total number 
of title I, II, and III complaints. 

312 Bowen interview, p. 2. 
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The DRS database shows the disability for 
2,315 complaints (table 2.2). 313 Slightly more- 
than 30 percent of these complaints were from 
individuals with a mobility impairment, either 
ambulatory or nonambulatory. Twenty per- 
cent of the complaints were based on the com- 
plainants being deaf or on a medical-related 
basis. Complaints also were filed by persons 
with other disabilities, such as blindness, hard 
of hearing, mental illness, and learning dis- 
ability. Fewer than 1 percent of complaints 
were from individuals with mental retardation 
or speech impairment. 

Inaccessibility, service delivery, auxiliary 
aids, government offices, and prisons were 
some of the issues raised in the complaints 
filed. Some complaints identified only one is- 
sue, but it was possible for a complaint to be 



TABLE 2.2 

Disability of Complainant 



Basis Complaints 


Percentage of 
complaints 


Total 


2,315 


100.0 


Alcohol 


12 


0.5 


Blindness 


117 


5.1 


Contagious disease 


1 


0.0 


Deaf 


457 


19.7 


Drugs 


1 


0.0 


Environmental 

sensitivity 


71 


3.1 


Hard of hearing 


135 


5.8 


HIV/AIDS 


85 


3.7 


Learning disability 


95 


4.1 


Low vision 


38 


1.6 


Medical 


452 


19.5 


Mental illness 


142 


6.1 


Mobility impairment — 
ambulatory 


274 


11.8 


Mobility impairment— 
nonambulatory 


427 


18.4 


Mental retardation 


2 


0.1 


Speech impairment 


4 


0.2 


Other disability 


2 


0.1 



Source: DOJ, DRS, Cordmain Data File. 



313 Cordmain data file. 



based on several issues. 314 There were 5,228 
title II and title III complaints that raised is- 
sues about government buildings, prisons, 
public buildings, law enforcement, and 
courts, due in part to their lack of accessi- 
bility (figure 2. 2). 315 

Issues indicating inaccessibility ac- 
counted for 25 percent of complaints. More 
than 48 percent of complaints filed indi- 
cated that service delivery was an issue. 
Although DRS stated that it has done a lot 
of work in the area of courthouse accessi- 
bility, 316 nearly 7 percent of complaints indi- 
cated courthouses as an issue. Another is- 
sue that frequently arises under court- 
houses is auxiliary aids, such as interpret- 
ers, with 7 percent of complaints indicating 
auxiliary aids as an issue. Professional li- 
censing, an issue that has garnered much 
attention, is not identified in DRS’ data- 
base. Most title III complaints were filed 
against service establishments, places of 
lodging, and places of exhibition or enter- 
tainment. Complaints against these types of 
public accommodations often are due to in- 
dividuals not being able to gain access. 
Nearly 22 percent of 2,657 complaints in- 
volved service establishments, 17 percent 
involved places of lodging, and 16 percent of 
complaints involved sales or rental estab- 
lishments. 

The types of discrimination for which 
complainants filed title III cases included 
policies, existing facilities, and auxiliary 
aids. Almost 50 percent of 2,665 complain- 
ants indicated that existing facilities were a 
problem. 317 In terms of existing buildings, 
DRS has been active in cases involving 
public places, such as supermarkets and 
theaters. 318 



314 Ibid. 

Ibid. 

316 Nichol interview, p. 3. 

317 Cordmain data file. 

318 Wodatch interview, p. 2. 
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FIGURE 2.2 

Issues Addressed in Complaints 




office building enforcement 



Source: DOJ, DRS, Cordmain Data File. 



Issues 



FIGURE 2.3 

Agency to Which Complaints Were Referred 



40 




DOEd DOT HHS DOI HUD DOL 

Agency 



Source: DOJ, DRS, Cordmain Data File. 
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FIGURE 2.4 

Length of Time Complaint Has Remained Open 




Years 



Source: DOJ, DRS, Cordmain Data Fite. 



DRS referred 1,298 complaints to six of the 
seven designated agencies. 319 Nearly 40 per- 
cent of these complaints were referred to the 
U.S. Department of Education and 13 percent 
were referred to the U.S. Department of 
Health and Human Services (figure 2.3). Any 
complaints dealing with education systems, 
including school buildings other than health- 
related schools, are referred to the Depart- 
ment of Education. The Department of Health 
and Human Services receives complaints that 



319 The number of complaints referred to designated agen- 
cies is based on the analysis of DRS’ data file. According to a 
memo from DOJ, DRS has referred 3,366 title II complaints 
to other designated agencies, which is 49 percent of total 
title II complaints. If DRS had received complaints that 
were within the Department of Agriculture's jurisdiction, 
those complaints would have been referred. DOJ Comments, 
July 17, 1998. The designated agencies are those charged 
with overseeing title II compliance of State and local gov- 
ernments. 



involve health-related schools, preschool and 
daycare programs, and other health care and 
social service providers and institutions. Ac- 
cording to DRS’ data base, the U.S. Depart- 
ment of Agriculture is the only designated 
agency to which it has not referred com- 
plaints. 

There is concern that DRS does not open all 
complaints for investigation due to limited re- 
sources, including the short supply of investiga- 
tive staff. The limited number of investigators 
also has had a negative effect on how long it 
takes for a complaint to be resolved. Of the 
10,065 complaints entered into DRS’ database 
between fiscal year 1992 and fiscal year 1997, 
more than 5,444 complaints, accounting for 54 
percent of all complaints, were still open as of 
December 1997. 320 Of the 5,444 complaints 



320 Cordmain data file. 
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FIGURE 2.5 

Length of Time to Close Complaints 




Under 6 6-11 

months months 



Source: DOJ, DRS, Cordmain Data Fite. 




1 year 

Time 
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years 



that remained open, 33 percent had been 
open for 1 year and 29 percent had been 
open for 4 or more years (figure 2.4). 

DRS indicates that on average more than 
18 months passes between the time a com- 
plaint is received and when the complaint is 
investi-gated and resolved through negotia- 
tions or recommended for litigation. 321 Some 
complaints have closed within a couple of 
months and some complaints have taken 
more than 5 years to resolve. Among the 
4,621 complaints that were closed between 
fiscal year 1992 and fiscal year 1997, 35 
percent were resolved within 1 year (figure 
2.5). Although DRS indicated that the time 
it takes to resolve complaints has decreased, 
25 percent of closed complaints took 3 or 
more years to resolve. 322 



321 Searing interview, p. 5. 

322 Searing interview, p . 5; Cordmain data file. 



Before DRS established its current group 
of approximately 15 investigators, the in- 
vestigative staff was overloaded with too 
many cases (100 or more). 323 This and other 
factors led to a backlog of cases. Some DRS 
staff feels that investigators are more effi- 
cient and effective in resolving complaints if 
caseloads are limited to less than 60 active 
cases at any one time. 324 Currently, DRS 
investigators have average caseloads of 35 
to 55 active cases. 326 In addition, each attor- 
ney has an average caseload of 46 matters, 
which includes cases where compliance with 
consent decrees and settlement agreements 
is being monitored. 



323 Searing interview, p. 5. 

324 Ibid. 

325 Wolfson interview, p. 2; Whisonant interview, p. 4. 
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q Assessment ©f Title II Policy 
^ Development and Enforcement 



Policy Development 

The U.S. Department of Justice has devel- 
oped title II policy through publication of its title 
II regulations, but has not issued formal policy 
guidance documents on title II or specific ADA 
issues. DOJ develops policy to address emerging 
title II issues primarily through its technical as- 
sistance and enforcement activities. 1 Specifically, 
DRS staff develops policy through litigation, in- 
cluding amicus briefs. DRS then disseminates 
this policy in the form of technical assistance, 
including letters responding to questions on pol- 
icy issues; that is, in a format the general public 
can understand more easily. 2 

Through Technical Assistance 

Over the past several years, DRS has created 
a strong technical assistance program that has 
produced a substantial amount of material re- 
lating to title II. Much of DRS’ policy guidance is 
expressed through these technical assistance 
materials, including its technical assistance 



1 John Wodatch, Section Chief, Disability Rights Section 
(DRS), Civil Rights Division (CRD), U.S. Department of 
Justice (DOJ), interview in Washington, DC, Apr. 16, 1998, 
pp. 3-4 (hereafter cited as Wodatch interview). 

2 Ibid., pp. 3-4. The title II and title III technical assistance 
manuals were initially published in 1992, before any en- 
forcement actions. Other technical assistance is issued in 
response to inquiries received from Congress and members 
of the public. John L. Wodatch, Chief, DRS, CRD, DOJ, let- 
ter to Frederick D. Isler, Assistant Staff Director, Office of 
Civil Rights Evaluation (OCRE), U.S. Commission on Civil 
Rights (USCCR), July 24, 1998, Comments of the U.S. De- 
partment of Justice, p. 1 (hereafter cited as DOJ Comments, 
July 24, 1998). 



manuals, its responses to inquiries from the 
public, and a series of technical assistance 
documents, many in question and answer for- 
mat, that explain particular aspects of title II for 
a general audience. 

Shortly after the ADA went into effect, in 
1992, DOJ published a technical assistance 
manual for title II. This manual exemplifies 
DRS’ first policy guidance. The purpose of the 
manual is to “present the ADA’s requirements 
for State and local governments in a format that 
will be useful to the widest possible audience.” 3 
The manual is divided into nine main subject 
headings that include qualified individuals with 
disabilities, title II general and administrative 
requirements, program accessibility, and new 
construction and alterations of buildings and 
facilities. Originally, DRS planned to update the 
Title II Technical Assistance Manual on a yearly 
basis, but as courts began to give the manual 
deference, DRS decided not to make changes to 
the manual and risk losing this deference. 4 

DRS also develops policy through written re- 
sponses to ADA questions from Congress and the 
public at large. As of March 1998, DRS staff had 
written more than 900 technical letters on the 
ADA. DRS staff identify some technical letters to 
serve as “policy” letters because they address 
emerging issues or provide new information on 



3 DOJ, Title II Technical Assistance Manual (Washington, 
DC: U.S. Government Printing Office, 1993). 

4 Wodatch interview, p. 4. 
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existing issues. 5 However, DRS staff now writes 
many fewer letters than in the past, since it tries 
to respond to questions more frequently by tele- 
phone. 6 

According to DRS staff, these letters are not 
legally binding on DOJ. Although DRS has an 
interest in providing consistent information, and 
attorneys typically will follow analyses outlined 
in previous letters, DRS must be able to change 
policy as needed, whether due to evolving tech- 
nology or to the fact that ADA cases must be 
evaluated on a case-by-case basis. Thus, al- 
though policy letters are important for the rea- 
sons mentioned above, they do not have the 
same legal authority as the statute, regulations, 
and technical assistance manuals. To date, 
courts have not deferred to policy letters to the 
degree that they do to DOJ s title II regulations 
and the technical assistance manuals. 7 However, 
DRS policy letters are discussed in this chapter 
to the extent that they illuminate DOJ policy on 
specific ADA issues. 

DRS also addresses policy issues through other 
technical assistance materials such as question 
and answer sheets, brochures, and booklets. 
These materials, which address areas such as law 
enforcement, health care, and child care, gener- 
ally provide information about ADA requirements 
in a reader-friendly style appropriate for indi- 
viduals, businesses, and agencies. DRS has pro- 
duced such documents in conjunction with other 
agencies and Federal grant recipients. 

Through Enforcement 

DOJ also develops policy through its en- 
forcement activities. Settlement agreements, 



5 Philip Breen, Special Legal Counsel, DRS, CRD, DOJ, 
interview in Washington, DC, Apr. 15, 1998, pp. 2-3 
(hereafter cited as Breen interview). The letters referred to 
throughout this report as “policy” letters are those that are 
identified by the Civil Rights Division’s Freedom of Informa- 
tion Act (FOIA) office as “core letters.” They represent the 
letters in which a question was addressed for the first time. 
The letters referred to in this report as “technical” letters 
are those that are not “core” or “policy” letters. None of 
these letters represents a binding legal interpretation of the 
ADA. See John L. Wodatch, Chief, DRS, CRD, DOJ, letter to 
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR, 
July 17, 1998, Comments of the U.S. Department of Justice, 
p. 2 (hereafter cited as DOJ Comments, July 17, 1998). 

6 Wodatch interview, p. 4. 

7 Breen interview, p. 3. 



letters of finding and amicus curiae and other 
briefs submitted in title II litigation all represent 
statements of DOJ policy. 8 According to DRS 
staff, it has won favorable rulings in most cases 
it has litigated under title II. DRS litigation has 
brought about positive changes in many areas: 
clarifying when curb cuts are required, ending 
unnecessary segregation of persons in institu- 
tions, ensuring accessibility to anonymous voting 
for persons with mobility and sight impairments, 
and eliminating improper mental health inquir- 
ies in professional licensing procedures. 9 

In deciding in which cases DRS will file amicus 
briefs, staff considers the following criteria: 
whether the case is on appeal because a lower 
court ruled unfavorably, whether jurisdiction is- 
sues are involved, whether there is a substantial 
violation of the law, and whether the case will 
make a significant impact or statement. 10 In de- 
ciding whether to intervene in a case, DRS staff 
consider whether the case is one DRS would have 
brought on its own initiative, since intervention in 
cases requires the same degree of resource com- 
mitment as other litigation. DRS staff consider 
whether a particular case is solid and the plain- 
tiffs rights have been violated. 11 Decisions to liti- 
gate also take into account resource considera- 
tions. 12 DRS staff has indicated that they try to 



8 See John L. Wodatch, Director, DRS (formerly the Office 
on the Americans with Disabilities Act), CRD, DOJ, letter to 
James C. Hanna, Director, Department of Housing and 
Community Development, Crownsville, MD, February 1992, 
re: Accessibility, reprinted in 3 Nat’l Disability L. Rep. (LRP) 
H 202 (hereafter cited as Hanna letter); John L. Wodatch, 
Director, DRS (formerly the Office on the Americans with 
Disabilities Act), CRD, DOJ, letter to Marty Keene, Presi- 
dent, Able Handicapped Industries, Inc., Shelburne, VT, no 
date, re: Accessibility, reprinted in 5 Nat’l Disability L. Rep. 
(LRP) U 193 (hereafter cited as Keene letter); Deval L. Pat- 
rick, Assistant Attorney General, CRD, DOJ, letter to Mark 
Hatfield, U.S. Senate, Washington, DC, May 16, 1995, re: 
Accessibility, reprinted in 8 Nat’l Disability L. Rep. (LRP) U 
33 (hereafter cited as Hatfield letter); James P. Turner, 
Acting Assistant Attorney General, CRD, DOJ, Policy letter 
to Harris Wofford, U.S. Senate, Washington, DC, Mar. 15, 
1994 re: Accessibility, reprinted in 6 Nat’l Disability L. Rep. 
(LRP) U 26 (hereafter cited as Wofford Policy letter). 

9 Breen interview, p. 4. 

10 Ibid. 

11 Ibid. 

12 John Wodatch, Section Chief, DRS, CRD, DOJ, letter to 
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR, 
Mar. 19, 1998 (hereafter cited as Wodatch letter, Mar. 19, 
1998), enclosure, “Preliminary Information Request for the 



litigate a mix of cases, including those that pri- 
marily will help individuals and those that ad- 
dress a pattern or practice of discrimination . 13 It 
is also important that the private attorneys liti- 
gating the case want DRS to join as a colitigant 
through intervention. According to the Special 
Legal Counsel, in cases involving a constitutional 
question, the courts are required to notify DOJ 
and to permit DOJ to intervene . 14 

Public Participation 

DRS staff has acknowledged that the devel- 
opment of policy guidance through technical as- 
sistance and enforcement activities does not pro- 
vide an opportunity for disability advocacy 
groups and other stakeholders to participate in 
policy development. If DRS drafted and pub- 
lished formal policy guidance documents (similar 
to those produced by the U.S. Equal Employ- 
ment Opportunity Commission), the public could 
offer comment. However, DRS is primarily com- 
plaint responsive, partly because titles II and III 
cover a broad range of areas . 15 Also, DRS’ work 
is much more centralized than that of EEOC. 
One DRS staff member stated that DRS does not 
need to issue formalized policy guidance similar 
to the guidance EEOC issues to guide its staff 
located around the country because the regula- 
tions provide sufficient guidance and all DRS 
staff are located in one office . 16 

Advocacy groups contend they have more ac- 
cess to and act in an informal advisory capacity 
to EEOC. Each of the three most recent Assis- 
tant Attorneys General for Civil Rights has met 
with advocacy groups, but such meetings do not 
occur at regular intervals . 17 A representative 
from one disability advocacy organization com- 
mented that policy guidance would be helpful in 



Disability Rights Section, Subject: Complaints Processing, 
Response to Question No. 2,” p. 1. 

13 Staff, DSR, CRD, DOJ, interview in Washington, DC, 
Nov. 6, 1997, p. 3 (hereafter cited as DRS Staff November 
1997 interview). 

14 Breen interview, p. 4. 

15 Wodatch interview, p. 4. 

16 L. Irene Bowen, Deputy Chief, DRS, CRD, DOJ, interview 
in Washington, DC, Apr. 16, 1998, p. 3; DOJ Comments, 
July 24, 1998, p. 1. 

17 Wodatch interview, p. 4. 



explaining ADA requirements to lay persons . 18 
He also noted that courts are not as likely to de- 
fer to informal policy guidance as to the law . 19 

Furthermore, several disability rights advo- 
cates have questioned the efficacy of DRS’ ADA 
litigation program. For instance, advocates have 
stated that the litigation activities of the Dis- 
ability Rights Section do not adequately respond 
to issues faced by persons with disabilities such 
as insurance concerns . 20 To remedy this, DRS 
should provide an opportunity for public input 
regarding both the resources DRS dedicates to 
litigation and the issues it litigates . 21 One dis- 
ability advocate recommends that the Depart- 
ment of Justice establish a formal advisory 
board representative of persons with disabilities 
to decide collectively with DRS staff which cases 
to litigate . 22 

Another advocate has noted that DRS has not 
taken an active role, as litigants or amicus , in 
cases involving mental illness. She said that she 
could think of only one case where DOJ had filed 
an amicus brief on behalf of an ADA claimant 
with a mental disability, and she noted that it 



18 Lawrence Berliner, General Counsel, Connecticut Office of 
Protection and Advocacy for Persons with Disabilities, letter to 
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR, 
Apr. 20, 1998, p. 2 (hereafter cited as Berliner letter). 

19 Ibid. Informal policy guidance explains the law; however, 
it is not an independent source of legal authority. DOJ 
Comments, July 24, 1998, p. 1. 

20 Berliner letter, p. 3; Chai Feldblum, Professor of Law, 
Georgetown University Law Center, interview in Washing- 
ton, DC, Feb. 2. 1998, p. 7. 

21 Berliner letter, p. 3. 

22 Paul G. Hearne, President, The Dole Foundation, inter- 
view in Washington, DC, Feb. 5, 1998, p. 2. The Civil Rights 
Division recognizes members of the disability community as 
ADA “stakeholders.” Therefore, DRS is always willing to 
meet with representatives of the disability community to 
hear their concerns. However, as a Federal agency, DOJ is 
precluded from seeking policy advice from representatives of 
only one point of view. Any DOJ-initiated effort to seek as- 
sistance in developing policy would be subject to the re- 
quirements of the Federal Advisory Committee Act (FACA) 
which governs the establishment or utilization of non- 
Federal entities as policy advisors. DOJ Comments, July 24, 
1998, p. 2. The FACA requires any advisory body estab- 
lished by the Federal Government to have a “balanced” rep- 
resentation of affected interests. See 5 U.S.C. app. 2 § 5(b)(2) 
(1994). In addition, the power to take action on any matters 
discussed by an advisory committee is reserved solely for the 
executive agency. DOJ Comments, July 24, 1998, p. 1. See 5 
U.S.C app. 2 §§ 2(b)(6); 9(b)(1994). 
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took a long time to be done. 23 She also indicated 
that DOJ has been far less active in addressing 
issues relating to individuals with mental dis- 
abilities under title II of the ADA than the Equal 
Employment Opportunity Commission has been 
in addressing comparable issues under title I of 
the ADA. 24 DOJ, however, did provide funding to 
a mental health advocacy center for a report on 
title II of the ADA and persons with mental dis- 
abilities. With this funding, the center conducted 
an analysis of benefits offices in South Carolina 
to evaluate how accessible these offices were to 
persons with mental disabilities. According to 
the advocacy center, the project resulted in sig- 
nificant change to the South Carolina disability 
benefits system. 25 

Title II Compliance Requirements 
Administrative Requirements 

In 1991, DOJ published regulations that spec- 
ify administrative procedures that public entities 
must follow to comply with title II, subpart A, of 
the ADA. These administrative requirements in- 
clude providing notice to the public to ensure per- 
sons with disabilities are aware of their rights, 
conducting a self-evaluation of current policies 
and practices, establishing transition plans to 
comply with the ADA, and establishing ADA con- 
tact persons and grievance procedures. 

Notice 

The regulations require public entities to 
make available to all interested persons infor- 
mation about the requirements of the ADA and 
the regulations. 26 The methods for making such 
information available are to be determined by 
the heads of public entities. 27 



23 Mary Giliberti, Attorney, Bazelon Center for Mental 
Health Law, interview in Washington, DC, Dec. 16, 1997, p. 
6 (hereafter cited as Giliberti interview). 

24 Ibid., p. 6. DRS stated that DOJ has asked the Bazelon 
Center for Mental Health Law to refer any potential com- 
plaints concerning mental disability to DOJ, but to date it 
has not received any such complaints. DOJ Comments, July 
24, 1998, p. 2. 

25 Giliberti interview, p. 7. 

26 28 C.F.R. § 35.106 (1997). 

27 Id. For title II purposes, a public entity is defined as any 
State or local government;' any department, agency, special 
purpose district, or other instrumentality of a State or 
States or local government. Id. § 35.103 (1997). 



Self-Evaluation 

The regulations required all public entities to 
conduct self-evaluations of their policies and prac- 
tices to identify any changes that should be made 
to comply with title II of the ADA. 28 Such evalua- 
tions were to be completed within 1 year of the 
effective date of the regulations. 29 Public entities 
that previously conducted self-evaluations re- 
quired under section 504 of the Rehabilitation Act 
of 1973 were required to evaluate only those poli- 
cies and practices not covered by section 504. 30 All 
public entities had to allow submission of pub he 
comments during the evaluation process, 31 and 
public entities with 50 or more employees had to 
keep and “make available for public inspection: (1) 
a list of the interested persons consulted; (2) a 
description of areas examined and any problems 
identified; and (3) a description of any modifica- 
tions made.” 32 

Information submitted to the Commission 
from one advocacy group, however, indicates 
there are communities that have not complied 
with the ADA requirement to complete a self- 
evaluation of their programs and policies. Ac- 
cording to the Paralyzed Veterans of America, the 
city of Princeton, Indiana had not conducted a 
self-evaluation as of late May 1998, more than 2 l A 
years later than the ADA regulation states the 
self-evaluation should have been completed. 33 

Transition Plans 

The regulations required public entities with 
50 or more employees to develop transition plans 
for any structural changes necessary to achieve 
program access 34 and to make a copy of the plan 
available for public review. 35 A public entity with 
authority over streets and walkways had to in- 
clude in its transition plan a schedule for pro- 
viding curb cuts or ramps, especially when 



28 Id. § 35.105 (a). 

29 Id. 

30 Id. § 35.105(d). 

31 Id. § 35.105 (b). 

32 Id. § 35.105(c). ' 

33 Susan Prokop, Associate Advocacy Director, Paralyzed 
Veterans of America, letter to Nadja Zalokar, Director, 
Americans with Disabilities Act Project, USCCR, May 26, 
1998, p. 2 (hereafter cited as Prokop letter). 

34 Id. § 35.150 (d)(1). 

35 Id. 
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walkways serve State and local government of- 
fices, facilities, and employers. 36 Transition 
plans had to contain at least the following in- 
formation: 

1. the name of the official responsible for im- 
plementing the plan, 

2. a list of the physical obstacles that limit 
participation in programs and services by 
persons with disabilities, 

3. a detailed description of the methods the 
public entity will use to make programs 
and services accessible, and 

4. a schedule of the steps the entity will take 
to complete the transition. 37 

Similar to the requirements for self-evaluations, 
public entities that previously developed transi- 
tion plans required under section 504 of the Re- 
habilitation Act of 1973 needed to evaluate only 
those policies and practices not covered in the 
section 504 transition plan. 38 

According to DRS staff, DRS spent a lot of ef- 
fort to make sure State and local governments 
did self-evaluations and transition plans, par- 
ticularly during the first 2 years when the Sec- 
tion set up its enforcement mechanism. 39 How- 
ever, a representative of one regional disability 
business and technical assistance center 
(DBTAC) implied DOJ has not sufficiently ad- 
dressed this area by suggesting that DOJ 
“should prepare examples of good transition and 
self-evaluation plans and make these examples 
available at nominal cost.” 40 

In one privately litigated case, a person who 
uses a wheelqhair alleged that the Johnson City, 
Tennessee, government violated title II and sec- 
tion 504 by failing to implement a transition plan, 



36 Id. § 35.150 (d)(2). 

3 ^ Id. § 35.150 (d)(3). 

38 Id. § 35.150 (d)(4). 

39 Daniel Searing, Supervisory Attorney for Office Admini- 
stration, DRS, CRD, DOJ, interview in Washington, DC, 
Apr. 13, 1998, p. 1. 

40 Responses by National Institute on Disability and Reha- 
bilitation Research Americans with Disabilities Act Techni- 
cal Assistance Program grantees related to DOJ/EEOC En- 
forcement, Jan. 6, 1998, provided to the Commission by 
David Esquith, National Institute on Disability and Reha- 
bilitation Research (OCRE files), p. 5 (hereafter cited as 
NIDRR, ADA Project Directors’ responses). DRS stated that 
it has asked the DBTACs to provide examples of such plans, 
but to date it has not received any examples. DOJ Com- 
ments, July 24, 1998, p. 2. 



failing to conduct a timely self-evaluation, and 
failing to implement changes that were required 
to enable access. 41 Johnson City did not develop a 
transition plan until 1994, almost 2 years after 
the deadline stated in the regulations. In addition, 
although structural changes in existing buildings 
were to be completed no later than January 25, 
1996, as of the date of the trial (Oct. 10, 1995), 
some changes were not complete. 42 Although the 
court determined the city’s transition plan was 
untimely and inadequate, and that some of the 
facilities’ changes were incomplete, it nonetheless 
ruled in favor of the city and its manager. The 
court held that the plaintiff was not excluded from 
participation in or denied the benefits of the pub- 
lic entity’s services, programs, or activities. 43 The 
court also ruled that although the transition plan 
was inadequate in many respects, the transition 
plan would not address any and all of the obsta- 
cles that the plaintiff must deal with on a day-to- 
day basis, because such a plan would be restricted 
to public facilities where structural changes are 
undertaken. 44 

ADA Contact Persons and Grievance Procedures 

The title II regulations require public entities 
employing 50 or more persons to designate an 
employee or employees to coordinate and inves- 
tigate the agency’s ADA compliance efforts. 45 
The regulations also obligate public entities with 
50 or more employees to establish and publish 
grievance procedures for complaints alleging 
failure to comply with the ADA. 46 However, 
complainants are not required to exhaust these 
procedures before they file a complaint with the 
Federal Government, through DOJ or the desig- 
nated agencies. 47 

Disability rights advocates have indicated to 
the Commission that many State and local gov- 



41 Miller v. City of Johnson, Tennessee, No. 2:94— CV-246, 
1996 U.S. Dist. LEXIS 7360, at *l-*2 (E.D. Tenn 1996). 

42 Id . at *7. The remaining intersections without curb ramps 
were scheduled to be modified between October 1995 and 
October 1996. Id. at *16. 

43 Id. at *19. 

44 Id. at* 18. 

48 28 C.F.R. § 35.107(a) (1997). 

46 Id. § 35.107(b). 

4 ? Id. pt. 35, app. A § 35.170 (1997). 
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ernments are not complying with the ADA . 48 For 
example, the executive director of one State's 
disability law center (and protection and advo- 
cacy center) noted that courts in her State have 
not established grievance procedures and do not 
provide sign language interpreters, a violation of 
the ADA . 49 Repeated calls to major State agen- 
cies revealed that ADA coordinators still had not 
been clearly designated by those agencies . 50 An- 
other advocate pointed out that State and local 
governments have not completed self- 
evaluations as required under the ADA . 51 Both 
of these advocates stated that DOJ should be 
more aggressive in enforcing title II . 52 

Disability rights organizations have sug- 
gested several ways DOJ could improve its en- 
forcement of title II administrative require- 
ments. For example, one organization's repre- 
sentative proposed that DOJ promote uniform 
policies and procedures for State courts by par- 
ticipating more actively in judicial conferences 
conducted by State supreme courts . 53 To ensure 
that more public entities designate ADA coordi- 
nators, groups suggest that local entities be re- 
quired to report annually the names of their 
ADA coordinators to the State ADA coordinator 
and that DOJ determine the existence of ADA 
coordinators at all levels of government, perhaps 



48 See, e.g., Amy Maes, Director, Client Assistance Program, 
Michigan Protection and Advocacy Service, letter to Freder- 
ick D. Isler, Assistant Staff Director, OCRE, USCCR, Apr. 
30, 1998, enclosure, p. 1 (“Our agency did a survey of Michi- 
gan’s courthouses [to assess] whether or not they were 
physically and programmatically accessible. . . . What we 
found generally is that local municipalities are still in need 
of education about the requirements of the ADA. Many pub- 
lic entities never began or completed the self-evaluation 
plan or transition plan for addressing programmatic and 
physical access issues. . . .[W]e have had approximately 60 
cases dealing with services offered by public entities.”) 

49 Kayla Bower, Executive Director, Oklahoma Disability 
Law Center, letter to Frederick D. Isler, Assistant Staff 
Director, OCRE, USCCR, Apr. 6, 1998, enclosure, p. 2 
(hereafter cited as Bower letter). 

50 Ibid., enclosure, p. 3. 

51 See Prokop letter, p. 2. 

52 Kayla Bower, Executive Director, Oklahoma Disability 
Law Center, telephone interview, May 1, 1998, pp. 1-2 
(hereafter cited as Bower interview); Prokop letter, p. 2. See 
also David Eichenauer, Access to Independence and Mobil- 
ity, fax to Nadja Zalokar, Director, Americans with Disabili- 
ties Act Project, USCCR, June 4, 1998, p. 2. 

53 Bower letter, p. 4. 



through collaboration with the Protection and 
Advocacy System . 54 Similarly, another advocate 
recommends that DOJ verify whether State and 
local agencies had completed self-evaluations 
and transition plans . 55 Finally, disability advo- 
cates also suggest that DOJ expand its litigation 
program to adequately respond to issues affect- 
ing persons with disabilities . 56 

General Nondiscrimination 

The ADA title II regulations provide for gen- 
eral nondiscrimination against individuals with 
disabilities by State and local governments in 
the areas of program accessibility, communica- 
tion, and employment . 57 Questions regarding the 
applicability or coverage of title II arise in a 
number of contexts, since the scope of title II 
extends to entities such as law enforcement and 
emergency services, courthouses and other gov- 
ernment buildings, public health care and State 
licensing activities. DOJ’s enforcement and pol- 
icy development activities in these areas are ex- 
amined below. 

The ADA and its implementing regulations 
specify that title II, subtitle A, prohibits all pub- 
lic entities from discriminating against qualified 
individuals on the basis of disability in the pro- 
vision of services, programs or activities . 58 Public 
entities include State and local governments, 
and their departments, agencies, special purpose 
districts or other instrumentalities . 59 

“Disability” is defined by the ADA and DOJ’s 
implementing regulations as a “physical or men- 
tal impairment that substantially limits one or 
more major life activities.” Physical or mental 
impairment means: (a) a physiological disorder 
that affects the cardiovascular, digestive, neu- 
rological, musculoskeletal, and other systems; or 
(b) a mental or psychological disorder, such as 



54 Ibid. NIDRR, ADA Project Directors’ responses, p. 5. 

55 Kathy Ertola, Assistant ADA Coordinator, California De- 
partment of Social Services, letter to Nadja Zalokar, Direc- 
tor, Americans with Disabilities Act Project, USCCR, May 
26, 1998, p. 4. 

66 Berliner letter, p. 3; Bower interview, pp. 1-2; Michelle 
Martin, Staff Services Analyst, California Department of 
Rehabilitation, letter to Nadja Zalokar, Director, Americans 
with Disabilities Act Project, USCCR, May 11, 1998, p. 12. 

57 28 C.F.R. §§ 35.140-.164 (1997). 

58 42 U.S.C. § 12132 (1994); 35 C.F.R. § 35.130 (1997). 

59 Id. § 12131 (1994); 28 C.F.R. § 35.104 (1997). 
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mental retardation, organic brain syndrome, 
specific learning disability, emotional or mental 
illness, and other disorders. 60 Major life activi- 
ties include functions such as seeing, hearing, 
speaking, breathing, walking, learning, working, 
and caring for one’s self. Individuals with a dis- 
ability do not include those who are using illegal 
drugs. A “qualified individual with a disability” 
refers to an individual with a disability who, 
with or without the provision of auxiliary aids, 
removal of architectural, communication, or 
transportation barriers, or “reasonable” modifi- 
cations to rules, policies, and practices meets the 
essential requirements for the receipt of services 
or participation in programs or activities pro- 
vided by a public entity. 61 

Beyond this general nondiscrimination provi- 
sion, the regulations address several concerns on 
which title II and DRS’ enforcement of the stat- 
ute have an important impact. The regulation 
contains general prohibitions on discrimination 
and specific prohibitions on discrimination that 
address three substantive areas: program acces- 
sibility, effective communication, and employ- 
ment; and two procedural ones: compliance pro- 
cedures and designation of enforcement agen- 
cies. Among the three substantive issue areas 
DOJ has addressed in policy as well as in its title 
II regulations, a number of important concerns 
is associated with each. 

For example, the provisions on program ac- 
cessibility detail title II requirements that the 
new or altered physical facilities of public enti- 
ties be architecturally designed or remodeled so 
that the facilities are “readily accessible to and 
usable by individuals with disabilities” 62 For 
facilities constructed before the ADA, public en- 
tities are required to make each “service, pro- 
gram, or activity. . . readily accessible to and us- 
able by individuals with disabilities.” This does 
not necessarily require that each facility be ac- 
cessible to individuals with disabilities. 63 With 
respect to communications, the regulations re- 
quire that communication between the public 
entity and people with visual or hearing disabili- 



ty See id. § 12102(2); 28 C.F.R. § 35.104 (1997). 
6» 28 C.F.R. § 35.104 (1997). 

62 Id. § 35.150. 

63 Id. 



ties be “as effective” as communications with 
people without disabilities. 64 Finally, under the 
regulatory provisions on employment, DOJ re- 
quires public entities to meet the standards set 
forth in title I of the act to ensure against dis- 
crimination on the basis of disability in public 
employment. 65 Among these three areas, title II 
seeks to ensure nondiscrimination for people 
with disabilities in virtually every facet of the 
services and facilities public entities provide. As 
such, these three areas and the emerging issues 
associated with them have become the main fo- 
cus of DRS’ efforts to carry out its mission on 
behalf of people with disabilities. 

Program Accessibility 

Under title II, a public entity may not deny 
the benefits of its programs, activities, and serv- 
ices to qualified individuals with disabilities be- 
cause the entity’s facilities are physically inac- 
cessible to individuals with disabilities. 66 A pub- 
lic entity is required to operate each service, 
program, or activity it provides so that, when 
viewed in its entirety, the service, program, or 
activity is readily accessible to and usable by 
individuals with disabilities. 67 No provision 
waives the obligation of smaller public entities to 
provide program access. 63 For example, in re- 
sponse to an inquiry of whether a county with 
few persons with disabilities is exempt from the 
ADA, DOJ responded that a small number of 
residents with disabilities does not limit the ob- 
ligation to provide program access. 69 However, 
for facilities built before the January 26, 1992, 
effective date of the ADA, no public entity, re- 
gardless of its size, is required to take any action 
that would result in a fundamental alteration of 



6< Id. §§ 35.160-.164. 

65 Id. § 35.140. 

66 28 C.F.R. § 35.149 (1997). See also Janet L. Blizard, Su- 
pervisory Attorney, DRS, CRD, DOJ, letter to unknown 
individual, Mar. 29, 1993, re: Accessibility, reprinted in 5 
Nat’l Disability L. Rep. (LRP) H 485 (hereafter cited as Bliz- 
ard Unknown letter); John L. Wodatch, Chief, DRS, CRD, 
DOJ, letter to unnamed individual, Aug. 29, 1996, re: Acces- 
sibility, reprinted in 10 Nat’l Disability L. Rep. (LRP) K 75 
(hereafter cited as Wodatch Unknown #1 letter). 

67 28 C.F.R. § 150 (a) (1997). 

68 Wodatch Unknown #1 letter. 

69 Ibid. 




■■ * 



43 



its program or in undue financial and adminis- 
trative burdens. 70 

General Requirements 

If a public entity offers a program, service, or 
activity in an existing building, it must not deny 
the benefits of the program to persons with dis- 
abilities because its structural facilities are inac- 
cessible. 71 According to the regulations, a public 
entity may comply through such means as re- 
design of equipment, reassignment of services to 
accessible buildings, delivery of services at al- 
ternate accessible sites, alteration of existing 
facilities and construction of new facilities, or 
any other methods that result in making its 
services, programs, or activities readily accessi- 
ble to and usable by individuals with disabili- 
ties. 72 For example, DOJ has stated that title II 
requires State and local governments to ensure 
program access to State lottery programs. The 
State must ensure that the lottery program, but 
not necessarily each individual facility that sells 
lottery tickets, is physically accessible to persons 
with disabilities. Under the concept of program 
access, structural changes to facilities are only 
required when there is no available alternative 
(such as curbside service). 73 

For another example, State and local govern- 
ment fire stations must make their programs ac- 
cessible to the general public. This may require 
making physical changes to existing buildings, 
acquiring or redesigning equipment, reassigning 
services to accessible buildings, and/or delivering 
services at alternate accessible sites. 74 Tours can 
be provided in existing facilities that are accessi- 
ble, or audiovisual displays can be held in an ac- 
cessible location on the ground floor. 75 Fire sta- 
tions should be constructed to comply with Uni- 
form Federal Accessibility Standards (UFAS) or 



70 28 C.F.R. § 35.150 (a)(3) (1997). 

71 Id. § 35.150 (1997); Blizard Unknown letter. 

72 Id. § 35.150(b)(1) (1997). 

73 Deval L. Patrick, Assistant Attorney General, CRD, DOJ, 
Policy letter to Mark 0. Hatfield, U.S. Senate, no date, re: 
Accessibility (hereafter cited as Hatfield Policy letter). 

74 L. Irene Bowen, Deputy Chief, DRS (formerly the Office 
on the Americans with Disabilities Act), CRD, DOJ, letter to 
Luther Field, Batt. ChieftCritical Issues, Austin, TX, Mar. 2, 
1992, re: Accessibility, reprinted in Nat’l Disability L. Rep. 
(LRP) H 409. 

75 Ibid. 



the ADA Standards for Accessible Design. Fur- 
ther, kitchens, dormitories, libraries, laundry 
rooms, meeting rooms, etc., are required to be ac- 
cessible, particularly when such facilities are used 
by nonfirefighters. 76 

Program accessibility in public entities covers 
more than the residents or members of the en- 
tity. Although limiting participation in specified 
local government programs to local residents 
“does not appear” to be prohibited by title II, a 
local government might violate the ADA if it im- 
posed such a limitation to avoid serving nonresi- 
dents with disabilities. 77 DOJ has stated that 
designating some programs as being open to the 
general public and others as being open only to 
local residents does not appear to violate title II. 
However, the ADA may be violated if most facili- 
ties of a recreation center (e.g., picnic areas, ten- 
nis courts, basketball courts) are open to the 
general public, but use of the swimming pool is 
limited to residents when it is known that there 
are no mobility impaired residents and the ju- 
risdiction does not want to provide pool services 
for persons with disabilities. 78 

According to one DRS staff member, the big- 
gest ADA technical assistance issue that DRS 
faces under title II is that a lot of public entities 
do not understand program accessibility, even 
though the concept has existed since the enact- 
ment of section 504 of the Rehabilitation Act of 
1973. Funding for training was provided to lo- 
calities under section 504, but when those funds 
ended, many small towns no longer kept up with 
504 responsibilities. Since that time, many of the 
people in small towns who worked on section 504 
issues have moved on, so there is a lack of 
knowledge and understanding. Also, in smaller 
towns, many title II entities do not have enough 



76 John L. Wodatch, Chief, DRS (formerly the Public Access 
Section), CRD, DOJ, Policy letter to Craig Nishimura, 
Building Department, City and County of Honolulu, Hono- 
lulu, HI, re: Accessibility (hereafter cited as Nishimura Pol- 
icy letter). For example, other employees, such as those 
responsible for cooking, cleaning, laundry, maintenance, and 
clerical tasks, must have access to areas and cannot be ex- 
cluded or denied access because of a disability. 

77 L. Irene Bowen, Deputy Chief, DRS (formerly the Office 
on the Americans with Disabilities Act), CRD, DOJ, letter to 
Tria D. Vikesland, Adaptive Recreation Specialist, Eden 
Prairie, MN, Feb. 4, 1992, re: Accessibility, reprinted in 4 
Nat’l Disability L. Rep. (LRP) H 319. 

78 Ibid. 
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staff to work on these issues sufficiently to really 
learn and understand them. The ADA is de- 
signed to foster independence, but often officials 
in small towns instead try to “help” persons with 
disabilities. Sometimes officials (in any size local 
government) also try to excuse themselves from 
complying with the ADA by arguing there are no 
persons with disabilities in their community . 79 
To try to address this lack of knowledge about 
program accessibility, DRS has developed sev- 
eral grants for State, county, and local govern- 
ment officials to learn how to implement the re- 
quirements of the ADA in their own communi- 
ties. DRS also is going to produce something for 
small towns that is similar to the ADA guide for 
small businesses, to help small towns become 
aware of DRS and other resources . 80 However, at 
least one representative of a small town has 
criticized the draft document as too legalistic to 
be useful to small and rural governments. He 
indicated that his organization had received a 
grant to produce the document, but that DOJ 
had rewritten sections of the document using 
“language that only a lawyer could interpret .” 81 
As stated above, title II does not require pub- 
lic entities to make architectural modifications 
to buildings and other facilities that existed be- 
fore the ADA became law if program accessibil- 
ity can be achieved in other ways. However, the 
title II regulations do require that new construc- 
tion and alterations to existing facilities be done 
in such manner that the facilities are readily 
accessible to and usable by individuals with dis- 
abilities. The regulations provide that compli- 
ance with at least one of two sets of accessibility 
guidelines with specific architectural standards 
is deemed to comply with the accessibility re- 
quirements for new construction and alterations. 
These requirements are discussed below. 



79 Jim Bostrom, Architect, DRS, DOJ, interview in Washing- 
ton, DC, Apr. 16, 1998, p. 2 (hereafter cited as Bostrom in- 
terview), 
so Ibid. 

81 Hamilton Brown, Director of Training and Technical As- 
sistance, National Association of Towns and Townships, 
telephone interview, May 6, 1998, p. 4. 



Architectural Considerations 

Existing Facilities 

Removal of architectural barriers is one 
method of providing access to programs in ex- 
isting facilities. Other methods are permitted if 
they ensure that programs are available to indi- 
viduals with disabilities. The title II regulations 
do not require a public entity to make physical 
alterations to existing facilities if other means of 
providing program accessibility are effective or if 
it demonstrates that the cost of making facilities 
accessible would result in undue financial and 
administrative burdens . 82 In lieu of structural or 
physical alterations, program access can be 
achieved by relocating services from inaccessible 
buildings to accessible ones, by assigning aides 
to program beneficiaries, by delivering services 
to alternate accessible sites, or by moving the 
service to the first floor so the service is accessi- 
ble to individuals who are unable to climb 
steps . 83 Only when there is no other way to pro- 
vide access must a State or local government 
undertake structural modifications to its exist- 
ing buildings . 84 For example, although a school 
district is not necessarily required to make every 
existing building accessible, it may relocate vari- 



28 C.F.R. § 35.150(a)(3) (1997). The head of a public 
entity or his or her designee must file a written statement 
of the reasons for concluding that such undue burdens 
would result. The public entity is still required to “take 
any other action that would result in . . . such burdens but 
would nevertheless ensure that individuals with disabili- 
ties receive the benefits or services provided by the public 
entity.” Id. See also Merrily A. Friedlander, Acting Chief, 
Coordination and Review Section, CRD, DOJ, Policy letter 
to Robert W. Nakoneczny, Superintendent of Schools, 
Boyne City Public Schools, Boyne City, MI, no date, re: 
Accessibility (hereafter cited as Nakoneczny Policy letter). 

83 Wodatch Unknown #1 letter; James P. Turner, Acting 
Assistant Attorney General, CRD, DOJ, Policy letter to 
Don Young, U.S. House of Representatives, Washington, 
DC, May 26, 1993, re: Accessibility. In choosing methods of 
ensuring program access, a public entity is required “to 
give priority to methods that offer services, programs, and 
activities to qualified individuals with disabilities in the 
most integrated setting appropriate.” 28 C.F.R. § 
35.150(b)(1) (1997). 

84 28 C.F.R. pt 35, app. A § 35.150 (“[structural changes in 
existing facilities are required only when there is no other 
feasible way to make the public entity's program accessi- 
ble”); Deval L. Patrick, Assistant Attorney General, CRD, 
DOJ, letter to Unknown respondent, Jan. 29, 1995, re: 
Accessibility, reprinted in 9 Nat'l Disability L. Rep. (LRP) 
U 84 (hereafter cited as Patrick Unknown letter). 



ous services or programs if necessary to provide 
program accessibility . 85 If a school determined 
that making alterations to a gymnasium would 
pose undue financial burdens, the ADA does not 
require that the gym be closed, only that another 
location be used so that individuals with disabili- 
ties receive the same benefits and services as 
other members of the community . 86 Similarly, 
title IFs program accessibility regulation does 
not require that every area of an existing public 
building be made structurally accessible . 87 

The title II regulations do not require a public 
entity to make structural changes to existing 
facilities when the entity can achieve compliance 
with the ADA by employing other cost-effective 
methods . 88 For example, in response to an in- 
quiry about whether a county government must 
microfilm or computerize its records to accom- 
modate individuals with disabilities, DOJ wrote 
that staff assistance (such as lifting and han- 
dling record books) could eliminate costly modi- 
fications and that additional measures or meth- 
ods would not be required to avoid discrimina- 
tion . 89 Thus, a public entity may use methods to 
accommodate individuals with disabilities that 
do not require additional expense, regardless if 
those methods are less efficient than a more 
costly alternative, as long as they achieve effec- 
tive compliance. 

Through a policy letter, DRS addressed 
whether public entities have ADA responsibili- 
ties in existing buildings. A person wrote that 
he 90 believed public entities in existing buildings 



85 James P. Turner, Acting Assistant Attorney General, 
CRD, DOJ, Policy letter to Daniel Patrick Moynihan, U.S. 
Senate, Washington, DC, Jan. 6, 1994, re: Accessibility 
(hereafter cited as Moynihan Policy letter); Nakoneczny 
Policy letter. 

86 Nakoneczny Policy letter. 

87 John R. Dunne, Assistant Attorney General, CRD, DOJ, 
letter to Doug Bereuter, U.S. House of Representatives, 
Washington, DC, re: Accessibility, reprinted in 4 Nat’l Dis- 
ability L. Rep. (LRP) <11 385 (hereafter cited as Bereuter # 1 
letter). It is required however, that each service program, or 
activity conducted by a public entity, when viewed in its 
entirety, be readily accessible and usable by individuals with 
disabilities. 28 C.F.R. § 35.150(a) (1997). 

88 28 C.F.R. § 35.150(b)(1) (1997). 

89 McNett letter. 

90 John R. Dunne, Assistant Attorney General, CRD, DOJ, 
letter to Lane Evans, U.S. House of Representatives, Gales- 
burg, IL, Nov. 14, 1993, re: Accessibility, reprinted in 4 Nat’l 



do not have ADA responsibilities unless such 
buildings undergo “substantial remodeling .” 91 In 
its guidance to the writer, the Department re- 
sponded that specific title II provisions affect 
existing public facilities , 92 and pointed out when 
they apply to altered facilities. The act and the 
implementing regulations do not require that 
each existing facility be accessible. However, al- 
terations affecting usability should be done so as 
to make the altered area accessible to the maxi- 
mum extent feasible . 93 

For example, with respect to existing facili- 
ties, title II of the ADA does not include any spe- 
cific requirements for the number of restrooms 
that must be made accessible to persons with 
disabilities . 94 In a letter, DOJ addressed the is- 
sue of grab bars in toilet stalls. The Department 
wrote that a State's building code may provide 
less accessibility than the ADA standards. How- 
ever, the effort to make facilities accessible, in 
this case the State configuration for grab bars, 
can differ from the standards if it provides ac- 
cess and usability substantially equivalent to the 
configuration in the standards. In any ADA en- 
forcement action, the covered entity would bear 
the burden of proving the equivalency of any 
alternate design . 95 

Leased Facilities 

Under title II, a State or local agency is not 
required to make each existing building that it 
leases from a private landlord accessible, but 
State or local programs or activities that are 
conducted within the buildings are subject to the 
program access requirement . 96 In addition, if the 



Disabilities L. Rep. (LRP) H 265 (hereafter cited as Evans 
letter). 

91 Ibid. 

92 28 C.F.R. § 35.150 (1997). 

93 Id. § 35.151(b) (1997); see also Evans letter. 

94 James P. Turner, Acting Assistant Attorney General, 
CRD, DOJ, letter to Wally Herger, U.S. House of Represen- 
tatives, Washington, DC, Oct. 28, 1992, re: Accessibility, 
reprinted in 5 Nat’l Disability L. Rep. (LRP) U 285 (hereafter 
cited as Herger letter). 

95 John L. Wodatch, Chief, DRS (formerly the Public Access 
Section), CRD, DOJ, Policy letter to Curt Wiehle, Accessi- 
bility Specialist, Minnesota State Council on Disability, St. 
Paul, MN, May 4, 1994, re: Accessibility (hereafter cited as 
Wiehle Policy letter). 

96 28 C.F.R. pt. 35, app. A § 35.151 (1997). To the extent that 
leased buildings are newly constructed or altered, they must 
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State’s landlord is not “agreeable” to making the 
necessary changes, the State is still responsible 
for complying with title II. Further, if the land- 
lord refuses to pay for or allow the public entity 
to make the modifications needed for compli- 
ance, the public entity retains an independent 
obligation to provide program access by some 
other method. 97 

Historic Facilities 

The ADA, 42 U.S.C. § 12204(c), and the title 
II regulations apply to historic facilities and re- 
quire accessibility in existing facilities, although 
a pub he entity is not required to “take any action 
that would threaten or destroy the historic sig- 
nificance of an historic property.” 98 Therefore, 
physical modifications to historic buildings are 
not required if the program can be made accessi- 
ble through other means. The regulations also 
state that public entities involved in historic 
preservation programs must first try to provide 
physical access for individuals with disabilities. 
However, if a physical alteration to a historical 
facility would “threaten or destroy the historic 
significance” of the facility, would cause a fun- 
damental alteration in the facility, or would 
cause undue financial or administrative bur- 
dens, an entity may attempt to provide program 
access through other means. These include 
audiovisual presentations of inaccessible por- 
tions of a facility and assigning guides to indi- 
viduals with disabilities or adopting other inno- 
vative methods. 99 

Alterations to qualified historic facilities 
must comply with the UFAS or ADA Standards 



also meet the construction and alteration requirements of § 
35.151. Public entities are also “encouraged to look for the 
most accessible space to lease and to attempt to comply with 
[the] minimum Federal requirements” for leased buildings 
contained in the Minimum Guidelines and Requirements for 
Accessible Design published by the Architectural and 
Transportation Barriers Compliance Board at 36 C.F.R. § 
1190.34, even though they apply only to Federal Govern- 
ment leases. Id. 

97 Stewart B. Oneglia, Chief, Coordination and Review Sec- 
tion, CRD, DOJ, Policy letter to Barry M. Vuletich, Manager 
of Consumer Affairs, Division of Rehabilitation Services, 
Little Rock, AK, Jan. 27, 1994, re: Accessibility. Also re- 
printed in 5 Nat’l Disability L. Rep. (LRP) U 325 (hereafter 
cited as Vuletich Policy letter). 

9 8 28 C.F.R. § 35.150 (a)(2) (1997). 

99 Id. § 35.150 (b)(2). 



for Accessible Design to the maximum extent 
feasible. If it is not feasible to provide physical 
access that will not threaten or destroy the his- 
toric significance of the building or facility, then 
alternate methods of access shall be provided. 100 

Educational Facilities 

Although the Department of Justice has writ- 
ten policy letters in response to inquiries in- 
volving schools, complaints alleging violations of 
title II in public schools are handled primarily by 
the U.S. Department of Education. Private 
schools are subject to title III of the ADA; public 
schools are subject to title II. The title II pro- 
gram accessibility requirement became effective 
for public schools on January 26, 1992. Districts 
with at least 50 employees were to have devel- 
oped a transition plan by July 26, 1992, and dis- 
tricts must comply with requirements relating to 
self-evaluations. 101 Public schools are still held 
responsible for meeting their obligations, even if 
a program or activity is held at a private or re- 
ligious school. 102 To illustrate, if a public school 
competes against a private school that does not 
have accessible facilities and refuses to make the 
facilities accessible, the public school, in certain 
circumstances, may not be allowed to participate 
in the interscholastic program. 103 

The concept of program accessibility applies 
to public facilities even if the ADA design stan- 
dards do not specifically address all of the ele- 
ments of the facility. For example, while there 
are no specific design standards for school play- 
grounds, the regulation does include provisions 
that may apply to equipment and establishes 
requirements for an accessible route. 104 In the 
case of playgrounds, firm paths and surfacing 



100 Id. §35. 15 1(d). 

101 Id. §§ 35. 150(c)-(d), 35.105; John R. Dunne, Assistant 
Attorney General, CRD, DOJ, letter to Doug Bereuter, U.S. 
House of Representatives, August 21, 1992 (hereafter cited 
as Bereuter #2 letter). 

102 Bereuter #2 letter. 

103 Ibid. 

104 Stewart B. Oneglia, Chief, Coordination and Review Sec- 
tion, CRD, DOJ, Policy letter to unknown respondent, no 
date, re: Accessibility (hereafter cited as Oneglia letter to 
unknown respondent). Public entities can choose to design, 
construct, or alter facilities either in accordance with the 
ADAAG or the UFAS. This is deemed to comply with the 
requirements of title II. 28 C.F.R. § 35.151(c) (1997) 
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